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TITLE 7—AGRICULTURE 

CHAPTER ni—BUREAU OF ENTO¬ 
MOLOGY AND PLANT QUARANTINE 

(BJE.P.Q.-Q. 56J 

Modification of Fruit and Vegetable 
Quarantine Regulations 

Introductory Note 

Inspection of fruits and vegetables of¬ 
fered for entry from Newfoundland dur¬ 
ing the period since the promulgation of 
Quarantine No. 56 the Fruit and Vege¬ 
table Quarantine, effective November 1, 
1923, indicates that importations of 
fruits and vegetables from Newfoundland 
can be safely permitted on a basis com¬ 
parable to those from Canada. The 
present revision of the regulations sup¬ 
plemental to Quarantine No. 56 is made 
therefore to place the entry of fruits and 
vegetables from Newfoundland and its 
mainland territory of Labrador on the 
same status as those from Canada, with 
the exception of potatoes, which have 
long been and still are excluded from 
Newfoundland on account of potato 
wart. 

Avery S. Hoyt, 
Acting Chief . 

AMENDMENT NO. 1 TO THE RULES AND REGU¬ 
LATIONS SUPPLEMENTAL TO NOTICE OF 
QUARANTINE NO. 56, AS REVISED EFFEC¬ 
TIVE DECEMBER 1, 1936, GOVERNING THE 
IMPORTATION OF FRUITS AND VEGETABLES 
INTO THE UNITED STATES 

Under authority conferred by the 
Plant Quarantine Act of August 20, 1912 
(37 Stat. 315), as amended, it is ordered 
that regulation 2 (Sec. 319.56-2) of the 
Rules and Regulations supplemental to 
Notice of Quarantine No. 56 (Sec. 
319.56), governing the importation of 
fruits and vegetables into the United 
States, as revised effective December 1, 
1936, be, and the same is hereby, 
amended to read as follows: 

Regulation 2 

§ 319.56-2 Restrictions on entry of 
fruits and vegetables. All importations 


of fruits and vegetables must be free 
from plants or portions of plants, as 
defined in regulation 1 (b) (§319.56-1 
(b)). 

Dried, cured, or processed fruits and 
vegetables (except frozen fruits and 
vegetables), including cured figs, and 
dates, raisins, nuts, and dry beans and 
peas, may be imported without permit 
or other compliance with these regu¬ 
lations: Provided, That any such articles 
may be made subject to entry only un¬ 
der permit and on compliance with the 
safeguards to be prescribed therein, 
when it shall be determined by the Sec¬ 
retary of Agriculture that the condition 
of drying, curing, or processing to which 
they have been subjected may not en¬ 
tirely eliminate risk. Such determina¬ 
tion with respect to any such articles 
shall become effective after due notice. 

Except as restricted, as to certain 
countries and districts, 1 by special quar¬ 
antines and other orders now in force 
and by such restrictive orders as may 
hereafter be promulgated, the follow¬ 
ing fruits may be imported from all 
countries under permit and on compli¬ 
ance with these regulations: Bananas, 
pineapples, lemons, and sour limes. 
Grapes of the European or vinifera type 
and any vegetable, except as restricted 
by special quarantine as indicated above, 
may be imported from any country 
under permit and on compliance with 
these regulations, at such ports as shall 
be authorized in the permits, on pres¬ 
entation of evidence satisfactory to the 
United States Department of Agriculture 
that such grapes and vegetables are not 
attacked in the country of origin by 
injurious insects, including fruit and 
melon flies (Trypetidae), or that their 
importation from definite areas or dis¬ 
tricts under approved safeguards pre¬ 
scribed in the permits can be authorized 
without risk. 

The following additions and excep¬ 
tions are authorized for the countries 
concerned to the fruits and vegetables 
listed in the preceding paragraph: Pro - 


* See list of current quarantines and other 

restrictive orders and miscellaneous regula¬ 

tions, obtainable on request from the Bureau 
of Entomology and Plant Quarantine. 
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vided. That as to such additions and 
exceptions, the issuance of permits may 
be conditioned on presentation of evi¬ 
dence satisfactory to the United States 
Department of Agriculture that such 
fruits and vegetables are not attacked 
in the country of origin by injurious 
insects, including fruit flies and melon 


flies: or that their importation from 
definite areas or districts under ap¬ 
proved safeguards prescribed in the per¬ 
mits can be authorized without risk. 

Frozen or treated fruits and vegetables 
from all countries . Upon compliance 
with these regulations and with such con¬ 
ditions as may be prescribed by the Chief 
of the Bureau of Entomology and Plant 
Quarantine, fruits and vegetables which 
have been treated, or are to be treated, 
under the supervision of a plant quar¬ 
antine inspector of the Department, will 
be permitted entry under permit at such 
ports as may be specified in the permit, 
when, in the judgment of the Chief of 
the Bureau of Entomology and Plant 
Quarantine, such importation may be 
permitted without pest risk. 

Commonwealth of Australia—States of 
Victoria, South Australia, and Tasmania. 
Upon compliance with these regulations, 
fruits other than those listed in the sec¬ 
ond and third paragraphs of this regula¬ 
tion may be imported from the States of 
Victoria, South Australia, and Tasmania 
under such conditions and at such ports 
as may be designated in the permits. 

New Zealand . Upon compliance with 
these regulations, fruits other than those 
listed in the second and third paragraphs 
of this regulation may be imported from 
New Zealand under such conditions and 
at such ports as may be designated in 
the permits. 

Japan. Upon compliance with the reg¬ 
ulations under quarantine No. 28 
(§ 319.28), oranges of the mandarin class, 
including satsuma and tangerine vari¬ 
eties, may be imported from Japan at the 
port of Seattle and such other northern 
ports as may be designated in the permits. 

Mexico. Potatoes may be imported 
from Mexico upon compliance with the 
regulations issued under the order of 
December 22, 1913 (§§ 321.1 to 321.8). 

Argentina. Upon compliance with 
these regulations, fruits other than those 
listed in the second and third para¬ 
graphs of this regulation may be im¬ 
ported from Argentina under such con¬ 
ditions and at such ports as may be 
designated in the permits. 

Chile. Upon compliance with these 
regulations, fruits other than those 
listed in the second and third para¬ 
graphs of this regulation may be im¬ 
ported from Chile under such conditions 
and at such ports as may be designated 
in the permits. 

West Indies. Upon compliance with 
these regulations all citrus fruits from 
the West Indies may be permitted entry 
at such ports as may be designated in 
the permits. 

Jamaica. Entry of pineapples from 
Jamaica is restricted to the port of New 
York or such other northern ports as 
may be designated in the permits. 

Canada, and Newfoundland, including 
its mainland territory of Labrador. 
Fruits and vegetables grown in the 
Dominion of Canada and in Newfound¬ 


land,* * including its mainland territory 
of Labrador, may be imported into the 
United States from these countries free 
from any restrictions whatsoever under 
these regulations. 

General. In addition to the fruits, 
the entry of which is provided for in 
the preceding paragraphs of this regula¬ 
tion, such specialties as hothouse-grown 
fruits and other special fruits, which can 
be accepted by the United States Depart¬ 
ment of Agriculture as free from risk 
of carrying injurious insects, including 
fruit flies (Trypetidae), may be im¬ 
ported under such conditions and at 
such ports as may be designated in the 
permits. 

This amendment shall be effective on 
and after February 27, 1940. 

Done at the city of Washington this 
24th day of February 1940. 

Witness my hand and the seal of the 
United States Department of Agricul¬ 
ture. 

1 seal] h. A. Wallace, 

Secretary of Agriculture. 

[F. R. Doc. 40-804; Filed. February 24, 1940* 
11:10 a. m.j 


CHAPTER V—FEDERAL SURPLUS 
COMMODITIES CORPORATION 

Designation of Areas Under Surplus 
Food Stamp Program 

Pursuant to the applicable regulations 
and conditions prescribed by Henry A. 
Wallace, Secretary of Agriculture of the 
United States of America, the following 
areas are hereby designated as areas in 
which food order stamps may be used 
and in which the agricultural commod¬ 
ities and products listed in Surplus Com¬ 
modities Bulletin No. 4, 1 effective 12:01 
A. M., E. S. T., December 15, 1939, shall 
be considered surplus foods on the effec¬ 
tive dates of such areas. 

The area within the county limits of 
Greenville County, South Carolina. 

The area within the county limits of 
Saline County, Kansas. 

The area within the county limits of 
Sedgwick County, Kansas. 

The area within the county limits of 
Shawnee County, Kansas. 

The effective dates for the above areas 
shall be announced by the local repre¬ 
sentative of the Federal Surplus Com¬ 
modities Corporation for the respective 
areas in local newspapers of general cir¬ 
culation. 

[seal! Philip F. Maguire. 

Executive Vice President. 

February 21, 1940. 

IF R. Doc. 40-800; Filed. February 23, 1940; 

3:17 p. m.l 


»4 F.R. 4725. 

* The importation of potatoes into the 
United States is governed by the regulations 
Issued under the order of December 22, 1913 
(§3 321.1 to 321.8). 
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Designation op Areas Under Surplus 
Pood Stamp Program 

Pursuant to the applicable regulations 
and conditions prescribed by Henry A. 
Wallace, Secretary of Agriculture of the 
United States of America, the following 
areas are hereby designated as areas in 
which food order stamps may be used 
and in which the agricultural commodi¬ 
ties and products listed in Surplus Com¬ 
modities Bulletin No. 4, 1 effective 12:01 
A. M., E. S. T., December 15, 1939 shall be 
considered surplus foods on the effective 
dates of such areas. 

The area within the city limits of 
Springfield, Massachusetts and the im- 
* mediate environs thereof as defined by 
the local representative of the Federal 
Surplus Commodities Corporation. The 
posting of the definition of “the imme¬ 
diate environs” in the office of the local 
representative of the Federal Surplus 
Commodities Corporation shall constitute 
due notice thereof. 

The'area within the county limits of 
Jefferson County, Kentucky. 

The area within the county limits of 
Pierce County, Washington. 

The effective dates for the above areas 
shall be announced by the local repre¬ 
sentative of the Federal Surplus Com¬ 
modities Corporation for the respective 
areas in local newspapers of general 
circulation. 

[seal! Philip F. Maguire, 

Executive Vice President. 

February 21, 1940. 

IF. R. Doc. 40-S01; Filed, February 23, 1940: 

3:17 p. m.] 


TITLE 9—ANIMALS AND ANIMAL 
PRODUCTS 

CHAPTER II—AGRICULTURAL 
MARKETING SERVICE 

Notice Under Packers and Stockyards 
Act* 

February 24, 1940. 

To New Mexico Livestock Exchange 
Company, Inc., 

Albuquerque , N. Mex. 

Notice is hereby given that after in¬ 
quiry, as provided by Section 302 (b) of 
the Packers and Stockyards Act, 1921 (7 
U.S.C. Sec. 202 (b)), it has been ascer¬ 
tained by me that the stockyard known 
as the New Mexico Livestock Exchange 
Company, Inc., at Albuquerque, State of 
New Mexico, is subject to the provisions 
of said Act. 

The attention of stockyard owners, 
market agencies, dealers, and other per¬ 
sons concerned is directed to Sections 
303 and 306 (7 UJS.C. Secs. 203 and 207) 
and other pertinent provisions of said 
Act and the rules and regulations issued 


1 4 F.R. 4725. 

»Modifies list posted stockyards 9 CFR 
204J. 


thereunder by the Secretary of Agri¬ 
culture. 

[seal] Grover B. Hill, 

Assistant Secretary of Agriculture. 

[F. R. Doc. 40-809; FUed, February 24, 1940; 
11:53 a. m.] 


TITLE 16—COMMERCIAL PRACTICES 

CHAPTER I—FEDERAL TRADE 
COMMISSION 
(Docket No. 33191 

In the Matter of The Steel Office 
Furniture Institute, et al. 

§ 3.27 (d) Combining or conspiring — 
To enhance , maintain or unify prices. 
Agreeing, combining or conspiring 
among themselves, in connection with 
offer, etc., in interstate commerce or in 
the District of Columbia, of steel vertical 
filing cabinets, steel horizontal sections 
and half-sections, and bookcases, steel 
hi-line and bookshelf units, steel card 
index cases, steel transfer cases, steel 
desks and tables, steel storage cabinets 
and wardrobes, and on the part of re¬ 
spondent Institute and respondent man¬ 
ufacturers of such products, to fix and 
maintain identical delivered prices, uni¬ 
form discounts and terms and condi¬ 
tions of sale, prohibited. (Sec. 5, 38 
Stat. 719, as amended by Sec. 3, 52 Stat. 
112; 15 UJS.C., Supp. IV, sec. 45b) 
[Cease and desist order, The Steel Office 
Furniture Institute, et al., Docket 3319, 
February 20, 19401 

§ 3.27 (clO) Combining or conspir¬ 
ing — To enforce or bring about resale 
price maintenance: § 3.63 (c) Maintain¬ 
ing resale prices — Combination. Agree¬ 
ing among themselves, in connection 
with offer, etc., in interstate commerce or 
in the District of Columbia, of steel ver¬ 
tical filing cabinets, steel horizontal sec¬ 
tions and half-sections, and bookcases, 
steel hi-line and bookshelf units, steel 
card index cases, steel transfer cases, 
steel desks and tables, steel storage cab¬ 
inets and wardrobes, and on the part of 
respondent Institute and respondent 
manufacturers of such products, (1) to 
induce and, pursuant to such agreement, 
inducing their dealers and customers, or 
the dealers and customers of any of 
them, to join or form local associations 
having for their objective the mainte¬ 
nance of resale prices, or (2) to require 
and, pursuant to such agreement, re¬ 
quiring their dealers and customers pur¬ 
chasing for resale to maintain resale 
prices fixed by the manufacturing com¬ 
pany respondents, prohibited. (Sec. 5, 
38 Stat. 719, as amended by Sec. 3, 52 
Stat. 112; 15 UB.C., Supp. IV, sec. 45b) 
[Cease and desist order, The Steel Office 
Furniture Institute, et al., Docket 3319, 
February 20, 19401 

§ 3.27 (d) Combining or conspiring — 
To enhance, maintain or unify prices. 
Agreeing among themselves, in connec¬ 
tion with offer, etc., in interstate com¬ 
merce or in the District of Columbia, of 


steel vertical filing cabinets, steel hori¬ 
zontal sections and half-sections, and 
bookcases, steel hi-line and bookshelf 
units, steel card index cases, steel trans¬ 
fer cases, steel desks and tables, steel 
storage cabinets and wardrobes, and on 
the part of respondent Institute and re¬ 
spondent manufacturers of such prod¬ 
ucts, to abide by and not to deviate 
from prices, discounts, terms and condi¬ 
tions of sale filed by respondent manu¬ 
facturing companies with respondent 
Institute, and pursuant to such agree¬ 
ment, abiding by and not deviating from 
such prices, discounts and terms of sale, 
or filing prices with the respondent In¬ 
stitute for the purpose or having the 
effect of fixing and maintaining such 
prices arrived at by agreement among 
themselves, or disseminating prices filed 
with the respondent Institute among 
said respondents for the purpose of fix¬ 
ing said prices by agreements among 
themselves, prohibited. (Sec. 5, 38 Stat. 
719, as amended by Sec. 3, 52 Stat. 112; 
15 UJ3.C., Supp. IV, sec. 45b) [Cease 
and desist order, The Steel Office Fur¬ 
niture Institute, et al.. Docket 3319, Feb¬ 
ruary 20. 19401 

United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission held at its office in 
the City of Washington, D. C., on the 
20th day of February, A. D. 1940. 

Commissioners: Ewin L. Davis, Chair¬ 
man; Garland S. Ferguson, Charles H. 
March, William A. Ayres, Robert E. 
Freer. 

In the Matter of the Steel Office 
Furniture Institute, an Association. 
Its Officers and Members; Reming¬ 
ton Rand Inc., Browne-Morse Com¬ 
pany, Columbia Steel Equipment 
Company, The Oeneral Fireproofing 
Company, Art Metal Construction 
Company, Bentson Manufacturing 
Company, Corry-Jamestown Manu¬ 
facturing Corporation, The Globe- 
Wernicke Co., Invincible Metal 
Furniture Company, Metal Office 
Furniture Company, The Shaw- 
Walker Company. Victor Safe & 
Equipment Company, Inc., Yawman 
and Erbe Manufacturing Company, 
Corporations; Tidewater Office 
Equipment Dealers Association, an 
Association, its Officers and Mem¬ 
bers; Norfolk Stationery Company, 
Inc., Hampton Roads Paper Company, 
Emmerson’s, Inc., Corporations; Frank 
B. Hodgson, Trading as Frank B. 
Hodgson Office Furniture, and 
Georce Andrew Carnegie, Trading 
as Carnegie Office Appliance Com¬ 
pany 

ORDER TO CEASE AND DESIST 

This proceeding having been heard 1 by 
the Federal Trade Commission upon the 
amended complaint of the Commission, 
the separate answers of the respondents. 


1 4 PR. 1573. 
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and a stipulation dated January 15, 1940, 
entered into between certain of the re¬ 
spondents herein by their attorneys and 
W. T. Kelley, Chief Counsel for the Com¬ 
mission, which stipulation has been ap¬ 
proved by the Commission, and which 
provides, among other things, that with¬ 
out other evidence and without interven¬ 
ing procedure, the Commission may issue 
and serve upon the respondents herein 
findings as to the facts and conclusion 
based thereon and an order disposing of 
the proceeding, and the Commission hav¬ 
ing made its findings as to the facts and 
conclusion that certain of said respond¬ 
ents have violated the provisions of the 
Federal Trade Commission Act; 

It is ordered , That the respondents. 
The Steel Office Furniture Institute, 
Remington Rand Inc., Browne-Morse 
Company, The General Fireproofing 
Company, Art Metal Construction Com¬ 
pany, Bentson Manufacturing Company, 
Corry-James town Manufacturing Cor¬ 
poration. The Globe-Wemicke Co., In¬ 
visible Metal Furniture Company, Metal 
Office Furniture Company, The Shaw- 
Walker Company, Victor Safe & Equip¬ 
ment Company, Inc., and Yawman and 
Erbe Manufacturing Company, their 
officers, representatives, agents and em¬ 
ployees, directly or through any corporate 
or other device, or through the respond¬ 
ent The Steel Office Furniture Institute, 
in connection with the offering for sale, 
sale and distribution of steel vertical fil¬ 
ing cabinets; steel horizontal sections and 
half-sect ions, and bookcases; steel In¬ 
line and bookshelf units; steel card index 
cases; steel transfer cases; steel desks 
and tables; steel storage cabinets and 
wardrobes in interstate commerce or in 
the District of Columbia, do forthwith 
cease and desist from doing any of the 
following acts and things: 

1. Agreeing, combining or conspiring 
among themselves to fix and maintain 
identical delivered prices, uniform dis¬ 
counts and terms and conditions of sale; 

2. Agreeing among themselves to in¬ 
duce and, pursuant to such agreement. 
Inducing their dealers and customers, or 
the dealers and customers of any of them 
to join or form local associations having 
for their objective the maintenance of re¬ 
sale prices; 

3. Agreeing among themselves to re¬ 
quire and. pursuant to such agreement, 
requiring their dealers and customers 
purchasing for resale to maintain resale 
prices fixed by the manfacturing com¬ 
pany respondents; 

4. Agreeing among themselves to abide 
by and not to deviate from prices, dis¬ 
counts, terms and conditions of sale filed 
by respondent manufacturing companies 
with respondent Institute, and pursuant 
to such agreement, abiding by and not 
deviating from such prices, discounts and 
terms of sale; 

5. Filing prices with the respondent 
Institute for the purpose or having the 
effect of fixing and maintaining such 


prices arrived at by agreement among 
themselves; 

6. Disseminating prices filed with the 
respondent Institute among said re¬ 
spondents for the purpose of fixing said 
prices by agreements among themselves. 

It is further ordered, That respondents 
and each of them shall, within sixty (60) 
days after service upon them of this or¬ 
der, file with the Commission a report or 
reports in writing setting forth in detail 
the manner and form in which they have 
complied with this order. 

It is further ordered , That this pro¬ 
ceeding be and the same hereby is dis¬ 
missed as to Columbia Steel Equipment 
Company and Tidewater Office Equipment 
Dealers’ Association and its former re¬ 
spondent members without prejudice to 
the right of the Commission should the 
facts so warrant to reopen the same and 
resume prosecution of the complaint in 
accordance with its regular procedure 
insofar as Columbia Steel Equipment 
Company and Tidewater Office Equip¬ 
ment Dealers’ Association and its former 
respondent members are concerned. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

[F. R. Doc. 40-811: Piled. February 26. 1940: 

10:04 a. m.) 


TITLE 18—CONSERVATION OF 
POWER 

CHAPTER I—FEDERAL POWER 
COMMISSION 
[Order No. 72-A] 

Amending the “Provisional Rules of 
Practice and Regulations Under the 
Natural Gas Act, With Approved 
Forms, Effective July 11, 1938“ as 
Amended by Order No. 72, Adopted 
January 3, 1940 

February 20, 1940. 

Commissioners: Leland Olds, Chair¬ 
man; Claude L. Draper, Basil Manly, 
John W. Scott, Clyde L. Seavey. 

The Commission, pursuant to author¬ 
ity vested in it by the Natural Gas Act, 
particularly Section 16 thereof, and 
finding such action necessary and ap¬ 
propriate for carrying out the provisions 
of said Act, hereby adopts, promulgates 
and prescribes the following amendment 
to the “Provisional Rules of Practice and 
Regulations Under the Natural Gas Act, 
effective July 11, 1938,” as heretofore 
prescribed by Order No. 52, 1 2 3 4 5 * adopted 
July 5. 1938: 

Part 54, § 54.3, paragraph C (Changes 
in filed rates, charges, etc.) subsection 
(6) thereof, as prescribed in Order No. 
72,* adopted January 3, 1940, be and it 
is hereby amended to read as follows: 

“(6) If the proposed change is an in¬ 
crease in rates, other than for resale to 


‘3 F.R. 1681. 

*5 PR. 141. 


industrial customers, then 60 days prior 
to the proposed effective date of the 
change the additional information listed 
below shall be submitted:” 

The said Order No. 72. adopted Jan¬ 
uary 3, 1940, in all other respects shall 
remain in full force and effect. 

The amendment to the “Provisional 
Rules of Practice and Regulations Under 
the Natural Gas Act” adopted, promul¬ 
gated and prescribed by this order shall 
become effective on March 1, 1940; and 
the Secretary of the Commission shall 
cause prompt publication of this order to 
be made in the Federal Register. 

By the Commission. 

[ seal ] Leon M. Fuquay, 

Secretary. 

[F. R. Doc. 40-802: Filed. February 24. 1940; 

9:29 a. m.| 


TITLE 20—EMPLOYEES* BENEFITS 

CHAPTER n—RAILROAD RETIRE¬ 
MENT BOARD 

f 

Amendment to Regulations Under the 

Railroad Retirement Act of 1937 

Pursuant to the general authority 
contained in Section 10 of the Act of 
June 24, 1937 (Sec. 10. 50 Stat. 314; 45 
U.S.C. Sup. in, 228j) §§ 210.02, 210.03, 
262.15, and 262.16 (f) of the Regulations 
of the Railroad Retirement Board under 
such Act (4 F.R. 1477) are amended by 
Board Order 40-62, effective February 
6, 1940, as follows: 

“§ 210.02 Application to he filed. No 
individual, irrespective of his qualifica¬ 
tions, shall receive an annuity under the 
1935 or 1937 Act unless he has, on or 
before the date of his death, either (1) 
filed with the office of the Board, in 
Washington. D. C.. or filed with a Re¬ 
gional Office of the Board a duly exe¬ 
cuted application, upon such application 
form as the Board may from time to 
time provide; or (2) for the purpose of 
transmission to the Board’s Washing¬ 
ton office delivered such a duly executed 
application into the personal custody of 
a district manager either by delivery to 
him personally at his office or elsewhere 
in his district or by delivery at his office 
to a subordinate field agent designated 
by him; or (3) for the purpose of trans¬ 
mission to the Board’s Washington office 
delivered such a duly executed applica¬ 
tion to any field agent of the Board 
specifically authorized by a Regional 
Director to receive custody in the dis¬ 
trict where delivery is made: Provided, 
however. That a claim or application 
filed with the Social Security Board, 
whether before or after the adoption of 
this regulation, for a lump sum payment 
under Sec. 204 (a) of Title H of the 
Social Security Act based in whole or in 
part on service with an employer under 
the Railroad Retirement Act of 1935 or 
1937 which service had not at the time 
of such filing been determined by the 
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Board to be service with an employer 
shall be an application for an annuity 
filed with the Railroad Retirement 
Board as of the date on which such 
claim or application was filed with the 
Social Security Board. 

“§210.03 Filing date. An applica¬ 
tion. filed in the manner and form pre¬ 
scribed in Section 210.02, shall be con¬ 
sidered filed with the Board as of the 
date that it is received by the Board in 
Washington, D. C., or the date that it is 
received by a Regional Office of the 
Board, or the date that it is. in accord¬ 
ance with Section 210.02, delivered into 
the custody of a district manager or other 
designated field agent, whichever date is 
earlier. 

"§ 262.15 Offices of the Board. The 
main office established by the Board is 
located in the District of Columbia. The 
only other offices established by the 
Board are Regional Offices located at 
Boston, Massachusetts, New York, New 
York, Cleveland, Ohio. Chicago, Illinois, 
Richmond, Virginia. Atlanta, Georgia, 
Minneapolis, Minnesota, Kansas City, 
Missouri, Dallas. Texas. Denver, Colo¬ 
rado, Seattle. Washington, and San 
Francisco, California. (Offices of dis¬ 
trict managers or of any other field forces 
are not offices within the meaning of this 
section.) (Sec. 10, 50 Stat. 314; 45 
U.S.C. Sup. m. 226j) 

"§ 262.16 (f) No officer, agent, or em¬ 
ployee of the JBoard is authorized to ac¬ 
cept or receive service of subpoenas, 
summons, or other judicial process ad¬ 
dressed to the Board except as the Board 
may from time to time delegate such 
authority by power of attorney. The 
Board has issued such power of attorney 
to the General Counsel and to no one 
else. Process issued by the United States 
District Court for the District of Colum¬ 
bia will be accepted by the General Coun¬ 
sel only when delivered to him in person. 
Delivery of process issued by any other 
United States District Court located in a 
Federal District wherein the Board has 
established an office (see Section 262.15 
of these Regulations as amended) will be 
accepted at any United States post office 
located in the State where such District 
Court is located, if such process with 
postage prepaid is deposited at such post 
office for registered mailing in a secure 
wrapper properly addressed to the Gen¬ 
eral Counsel, Railroad Retirement Board, 
10 th and You Streets, Northwest, Wash¬ 
ington, D. C.” 

Pursuant to the general authority con¬ 
tained in Section 10 of the Act of June 
24, 1937 (Sec. 10. 50 6tat. 314; 45 
U.S.C. Sup. m, 228j), the last para¬ 
graph of § 250.03 (c) (5) of the Regu¬ 
lations of the Railroad Retirement 
Board under such Act (4 F.R. 1477) is 
amended, effective October 1, 1939, by 
Board Order 40-63 dated February 6. 
1940, to read as follows; 

“§ 250.03 (c) (5) Employees of rail - 
tvay labor organization employers. Em¬ 
ployers which are railway labor organi¬ 
zation employers as described in Sec¬ 


tion 202.15 of these Regulations shall 
show on their reports of monthly com¬ 
pensation of employees, by proper sym¬ 
bol or otherwise, the organization unit 
to which the report is applicable/' 

By Authority of the Board. 

I seal] John C. Davidson, 

Secretary. 

February 19, 1940. 

(F. R. Doc. 40-810; Filed, February 24, 1940; 
12:24 p. m.] 
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such date. (Title Vm of the Social Se¬ 
curity Act has been superseded as indi¬ 
cated in paragraph (b) (1).) 

Section 9 (a) of the Carriers Taxing 
Act of 1937, approved June 29, 1937 (50 
St at. 439; 45 U.S.C., Sup. IV. 269 (a)), 
excludes the services of employees and 
employee representatives, as defined in 
such Act, from employment with respect 
to which the taxes under such Title Vm 
apply. 

Section 902 (f) of the Social Security 
Act Amendments of 1939, approved Au¬ 
gust 10, 1939 (53 Stat. 1400), provides, 
in part, that no tax shall be collected 
under such Title Vin with respect to 
services performed in the employ of for¬ 
eign governments and certain of their 
instrumentalities. 

Section 2 of the Act of August 11, 1939 
(53 Stat. 1420), provides, in part, that 
no tax shall be collected under such Title 
vm with respect to certain services per¬ 
formed in salvaging timber and clearing 
debris left by a hurricane. 

(2) Regulations. Regulations relating 
to the taxes under Title VHI of the Social 
Security Act are set forth in: 

(A) Treasury Decision 4704, approved 
November 5, 1936 [Part 401, Subpart G. 
Title 26. Code of Federal Regulations], 
as amended, entitled “Identification of 
Taxpayers under Title VIII of the Social 
•Security Act.—Assignment of Identifica¬ 
tion Numbers to Employers and Account 
Numbers to Employees"; 

(B) Regulations 91, approved Novem¬ 
ber 9, 1936 [Part 401 of such Title 26], 
as amended, entitled “Regulations 91 Re¬ 
lating to the Employees’ Tax and the 
Employers’ Tax under Title VTII of the 
Social Security Act"; and 

(C) Treasury Decision 4739, approved 
May 24, 1937, making returns under Title 
Vm of the Social Security Act available 
to the Social Security Board. 

(For amendments to Treasury Decision 
4704, see Treasury Decision 4720, ap¬ 
proved December 11, 1936. For amend¬ 
ments to Regulations 91, see Treasury 
Decision 4756, approved July 22, 1937; 
Treasury Decision 4769, approved Oc¬ 
tober 15, 1937; Treasury Decision 4771, 
approved October 29, 1937; Treasury De¬ 
cision 4778, approved November 23, 1937; 
Treasury Decision 4786, approved De¬ 
cember 29, 1937; Treasury Decision 4801, 
approved April 28. 1938; Treasury Deci¬ 
sion 4862, approved September 21, 1938 
(Part 401 of such Title 26, 1938 Sup.]; 
Treasury Decision 4934, approved Sep¬ 
tember 6, 1939 [Part 401 of such Title 26, 
1939 Sup.]; and Treasury Decision 4941, 
approved September 20, 1939 [Part 401 
of such Title 26,1939 Sup.]. Regulations 
91 and Treasury Decision 4704, with 
amendments thereto made by the fore¬ 
going Treasury Decisions approved prior 
to June 2, 1938. are codified in Part 401, 
Title 26, Code of Federal Regulations. 
The foregoing Treasury Decisions ap¬ 
proved after June 1, 1938, are codified 
in the supplements to the Code of Fed¬ 


eral Regulations, as indicated in connec¬ 
tion with each Treasury Decision.) 

(b) Federal Insurance Contributions 
Act and regulations thereunder —(1) 
Statutes. Effective April 1,1939, the pro¬ 
visions of Title Vm of the Social Se¬ 
curity Act were reenacted in the Internal 
Revenue Code, approved February 10, 
1939, as subchapter A of chapter 9 thereof 
(53 Stat. 175). Such subchapter, which 
supersedes Title vm of the Social Se¬ 
curity Act, may be cited as the “Federal 
Insurance Contributions Act," under the 
authority contained in section 1432 of 
such subchapter, as added by section 607 
of the Social Security Act Amendments 
of 1939 (53 Stat. 1387). The Federal 
Insurance Contributions Act imposes an 
excise tax on employers of one or more 
employees, and an income tax on em¬ 
ployees, measured by wages paid and re¬ 
ceived on and after April 1. 1939, with 
respect to employment after December 
31.1936; except that, in the case of wages 
for services performed by individuals 
after they have attained age 65, such Act 
(as amended by section 905 of the Social 
Security Act Amendments of 1939 (53 
Stat. 1400') imposes such taxes with re¬ 
spect to wages paid and received after 
December 31, 1938, with respect to em¬ 
ployment after such date. 

Substantial changes in the provisions 
of the Federal Insurance Contributions 
Act are effected by amendments thereto 
contained in sections 601 to 607, inclu¬ 
sive, and 903 to 905, inclusive, of the 
Social Security Act Amendments of 1939 
(53 Stat. 1381, 1400). In addition, the 
application of the Act is modified by 
section 902 (f) of the Social Security 
Act Amendments of 1939 (53 Stat. 1400) 
and by section 2 of the Act of August 11, 
1939 (53 Stat. 1420), in the same man¬ 
ner as such sections 902 (f) and 2 
modify the application of Title VUE of 
the Social Security Act (see paragraph 
(a) (1)). The applicable provisions of 
the Federal Insurance Contributions Act, 
as so amended, and the provisions mak¬ 
ing such modifications, as well as cer¬ 
tain applicable provisions of internal 
revenue laws of particular importance, 
have been inserted in the appropriate 
places in, and are to be read in connec¬ 
tion with, these regulations. 

(2) Regulations . The regulations con¬ 
tained in Treasury Decision 4704, as 
amended. Regulations 91. as amended, 
and Treasury Decision 4739 are pre¬ 
scribed under, and made applicable to, 
the Federal Insurance Contributions Act 
and other provisions of the Internal 
Revenue Code, by Treasury Decision 
4885, approved February 11, 1939 [Part 
465, Subpart B. Title 26. Code of Fed¬ 
eral Regulations, 1939 Sup.]. (For 
amendments to Regulations 91, as so 
made applicable to the Internal Reve¬ 
nue Code, see Treasury Decision 4934, 
approved September 6, 1939 [Part 401 
of such Title 26, 1939 Sup.l; Treasury 
Decision 4935, approved September 6, 
1939 [Part 401 of such Title 26, 1939 


Sup.]; and Treasury Decision 4941, ap¬ 
proved September 20, 1939 [Part 401 of 
such Title 26, 1939 Sup.J. For the ex¬ 
tent to which Treasury Decision 4704 
and Regulations 91, as so made appli¬ 
cable to the Internal Revenue Code, are 
superseded by these regulations, see sec¬ 
tion 402.102. See also section 402.101, 
relating to the scope of these regula¬ 
tions.) • 

SUBPART A—SCOPE OF REGULATIONS 

§ 402.101 Scope of regulations —(a) 
Taxes with respect to loages paid after 

1939. These regulations relate to the 
employees’ tax and employers* tax with 
respect to wages paid and received on or 
after January 1, 1940, imposed by the 
Federal Insurance Contributions Act 
(subchapter A of chapter 9 of the In¬ 
ternal Revenue Code), as amended and 
modified by the Social Security Act 
Amendments of 1939 and other provi¬ 
sions of law. (See section 402.1 (b) (1) 
for a chronological description of the 
pertinent statutes.) 

(b) Additional subjects covered —(1) 
Adjustments, settlements, and claims. In 
addition to adjustments, settlements, and 
claims made in connection with the taxes 
with respect to wages paid and received 
on or after January 1, 1940. these regu¬ 
lations also relate to adjustments, settle¬ 
ments, and claims made on or after such 
date in connection with the taxes under 
Title vm of the Social Security Act or 
under the Federal Insurance Contribu¬ 
tions Act in force prior to January 1, 

1940, with respect to wages paid and re¬ 
ceived prior to such date, but not to any 
adjustment reported in whole or in part 
on any return (except an adjustment re¬ 
ported by means of a supplemental re¬ 
turn) for a tax-return period ended prior 
to such date. 

(2) Identification of taxpayers. These 
regulations also relate to the use after 
December 31, 1939, of account numbers 
and identification numbers assigned to 
employees and employers under Title 
VIII of the Social Security Act or the 
Federal Insurance Contributions Act in 
force before or after the first moment of 
January 1, 1940, and to applications for 
and assignment of such numbers under 
the Federal Insurance Contributions Act 
in force after December 31, 1939. 

(3) Employment. In addition to em¬ 
ployment in the case of remuneration 
therefor paid and received on or after 
January 1, 1940, these regulations also 
relate to employment performed on or 
after such date in the case of remunera¬ 
tion therefor paid and received prior to 
such date. 0 

§ 402.102 Extent to which these regu¬ 
lations supersede Regulations 91 and 
Treasury Decision 4704 . These regula- 


• Sect ions 402.1 to 402 805. inclusive, are is¬ 
sued under the authority contained in sec¬ 
tion 1429 of the Federal Insurance Contribu¬ 
tions Act (subchapter A of chapter 9 of the 
Internal Revenue Code). 53 Stat. 178, and 
are generally preceded by the statutory pro¬ 
visions to which they, respectively, refer. 
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tions, with respect to the subjects to 
which they relate, supersede: 

(1) Regulations 91, approved Novem¬ 
ber 9, 1936 l Part 401. Title 26, Code of 
Federal Regulations], as amended, 
as made applicable to the Fed¬ 
eral Insurance Contributions Act and 
other provisions of the Internal Revenue 
Code by Treasury Decision 4885, approved 
February 11. 1939 (Part 465, Subpart B. 
of such Title 26, 1939 Sup.], together 
with any amendments to such regula¬ 
tions as so made applicable to the In¬ 
ternal Revenue Code; and 

(2) Treasury Decision 4704, approved 
November 5. 1936 IPart 401, Subpart G. 
of such Title 261, as amended, as made 
applicable to the Federal Insurance Con¬ 
tributions Act and other provisions of the 
Internal Revenue Code by such Treasury 
Decision 4885, together with any amend¬ 
ments to such Treasury Decision 4704 as 
so made applicable to the Internal Rev¬ 
enue Code.* 

SUBPART B—DEFINITIONS 

Section 607 of the Social Security Act 
Amendments of 1939 

FEDERAL INSURANCE CONTRIBUTIONS ACT 

Subchapter A of chapter 9 of the Internal 
Revenue Code Is amended by adding at the 
end thereof the following new section: 

“Sec. 1432. This subchapter may be cited 
as the ‘Federal Insurance Contributions Act'." 

Section 2 of the Act of February 10, 1939 
(53 Stat. 1) 

INTERNAL revenue code 

This act and the internal revenue title in¬ 
corporated herein shall be known as the 
Internal Revenue Code and may be cited as 
“IR.C.” 

Section 1426 of the Act 

DEFINITIONS 

When used In this subchapter— 

(a) Wages. The term “wages” means all 
remuneration for employment, including the 
cash value of all remuneration paid in any 
medium other than cash; except that such 
term shall not Include— 

(1) That part of the remuneration which, 
after remuneration equal to $3,000 has been 
paid to an Individual by an employer with 
respect to employment during any calendar 
year, is paid to such individual by such em¬ 
ployer with respect to employment during 
such calendar year; 

(2) The amount of any payment made to, 
or on behalf of. an employee under a plan or 
system established by an employer which 
makes provision for his employees generally 
or for a class or classes of his employees 
(including any amount paid by an employer 
for Insurance or annuities, or into a fund, to 
provide for any such payment), on account 
of (A) retirement, or (B) sickness or acci¬ 
dent disability, or (C) medical and hospitali¬ 
zation expenses in connection with sickness 
or accident disability, or (D) death, provided 
the employee (i) has not the option to re¬ 
ceive, instead of provision for such death 
benefit, any part of such payment or, if such 
death benefit is insured, any part of the 
premiums (or contributions to premiums) 
paid by his employer, and (ii) has not the 
right, under the provisions of the plan or 
system or policy of insurance providing for 
such death benefit, to assign such benefit, 
or to receive a cash consideration in lieu of 
such benefit either upon his withdrawal from 


•For statutory authority for these regula¬ 
tions, see note to section 402.1. 


the plan or system providing for such bene¬ 
fit or upon termination of such plan or sys¬ 
tem or policy of insurance or of his employ¬ 
ment with such employer; 

(3) The payment by an employer (with¬ 
out deduction from the remuneration of the 
employee) (A) of the tax imposed upon an 
employee under section 1400 or (B) of any 
payment required from an employee under a 
State unemployment compensation law; or 

(4) Dismissal payments which the em¬ 
ployer is not legally required to make. 

(b) Employment. The term “employ¬ 
ment" means any service performed prior to 
January 1. 1940. which was employment as 
defined in this section prior to such date, and 
any service, of whatever nature, performed 
after December 31, 1939. by an employee for 
the person employing him. irrespective of 
the citizenship or residence of either, (A) 
within the United States, or (B) on or in 
connection with an American vessel under a 
contract of service which is entered Into 
within the United States or during the per¬ 
formance of which the vessel touches at a 
port in the United States, if the employee is 
employed on and in connection with such 
vessel when outside the United States, 
except— 

(1) Agricultural labor (as defined in sub¬ 
section (h) of this section); 

(2) Domestic service in a private home, 
local college club, or local chapter of a college 
fraternity or sorority; 

(3) Casual labor not In the course of the 
employer’s trade or business; 

(4) Service performed by an Individual in 
the employ of his son. daughter, or spouse, 
and service performed by a child under the 
age of twenty-one In the employ of his father 
or mother; 

(5) Service performed on or in connection 
with a vessel not an American vessel by an 
employee, if the employee is employed on 
and in connection with such vessel when 
outside the United States; 

(6) Sendee performed in the employ of 
the United States Government, or of an in¬ 
strumentality of the United States which 
is (A) wholly owned by the United States, 
or (B) exempt from the tax imposed by sec¬ 
tion 1410 by virtue of any other provision of 
law; 

(7) Service performed in the employ of a 
State, or any political subdivision thereof, or 
any instrumentality of any one or more of 
the foregoing which is wholly owned by one 
or more States or political subdivisions; and 
any service performed in the employ of any 
instrumentality of one or more States or 
political subdivisions to the extent that the 
instrumentality is, with respect to such serv¬ 
ice, immune under the Constitution of the 
United States from the tax imposed by sec¬ 
tion 1410; 

(8) Service performed in the employ of a 
corporation, community chest, fund, or foun¬ 
dation, organized and operated exclusively for 
religious, charitable, scientific, literary, or 
educational purposes, or for the prevention of 
cruelty to children or animals, no part of the 
net earnings of which inures to the benefit 
of any private shareholder or individual, and 
no substantial part of the activities of which 
is carrying on propaganda, or otherwise at¬ 
tempting, to influence legislation; 

(9) Service performed by an individual as 
an employee or employee representative as 
defined in section 1532; 

(10) (A) Service performed in any calen¬ 
dar quarter in the employ of any organiza¬ 
tion exempt from income tax under section 
101, if— 

(i) the remuneration for such service does 
not exceed $45. or 

(11) such service is in connection with the 
collection of dues or premiums for a fraternal 
beneficiary society, order, or association, and 
is performed away from the home office, or is 
ritualistic service in connection with any such 
society, order, or association, or 

(ill) such service is performed by a stu¬ 
dent who is enrolled and is regularly attend¬ 
ing classes at a school, college, or university; 


(B) Service performed In the employ of an 
agricultural or horticultural organization ex¬ 
empt from income tax under section 101 (l) • 

(C) Service performed in the employ of a 
voluntary employees’ beneficiary association 
providing for the payment of life, sick, acci¬ 
dent, or other benefits to the members of 
such association or their dependents, if (n 
no part of its net earnings inures (other 
than through such payments) to the benefit 
of any private shareholder or individual and 
(ii) 85 per centum or more of the Income 
consists of amounts collected from members 
for the sole purpose of making such payments 
and meeting expenses; 

(D) Service performed in the employ of a 
voluntary employees’ beneficiary association 
providing for the payment of life. sick, acci¬ 
dent, or other benefits to the members of 
such association or their dependents or their 
designated beneficiaries, if (i) admission to 
membership in such association is limited to 
individuals who are officers or employees of 
the United States Government, and (ii) no 
pari of the net earnings of such association 
inures (other than through such payments) 
to the benefit of any private shareholder or 
individual; 

(E) Service performed in any calendar 
quarter in the employ of a school, college, 
or university, not exempt from income tax 
under section 101, if such service is performed 
by a student who is enrolled and is regularly 
attending classes at such school, college, or 
university, and the remuneration for such 
service does not exceed $45 (exclusive of room, 
board, and tuition); 

(11) Service performed in the emoloy of 
a foreign government (including service as 
a consular or other officer or employee or a 
nondiplomatic representative); 

(12) Service performed in the employ of 
an Instrumentality wholly owned by a for¬ 
eign government— 

(A) If the service is of a character simi¬ 
lar to that performed in foreign countries 
by employees of the United States Govern¬ 
ment or of an instrumentality thereof; and 

(B) If the Secretary of State shall certify 
to the Secretary of the Treasury that the 
foreign government, with respect to whose 
instrumentality and employees thereof ex¬ 
emption is claimed, grants an equivalent 
exemption with respect to similar service 
performed in the foreign country by em¬ 
ployees of the United States Government 
and of instrumentalities thereof; 

(13) Service performed as a student nurse 
in the employ of a hospital or a nurses’ 
training school by an individual who is en¬ 
rolled and is regularly attending classes in a 
nurses’ training school chartered or ap¬ 
proved pursuant to State law; and service 
performed as an interne in the employ of a 
hospital by an Individual who has completed 
a four years’ course in a medical school 
chartered or approved pursuant to State law; 

(14) Service performed by an individual 
in (or as an officer or member of the crew 
of a vessel while it is engaged in) the catch¬ 
ing, taking, harvesting, cultivating, or farm¬ 
ing of any kind of fish, shellfish. Crustacea, 
sponges, seaweeds, or other aquatic forms of 
animal and vegetable life (Including service 
performed by any such individual as an 
ordinary incident to any such activity), ex¬ 
cept (A) service performed in connection 
with the catching or taking of salmon or 
halibut, for commercial purposes, and (B) 
service performed on or in connection with 
a vessel of more than ten net tons (deter¬ 
mined in the manner provided for determin¬ 
ing the register tonnage of merchant vessels 
under the laws of the United States); or 

(15) Service performed by an Individual 
under the age of eighteen in the delivery or 
distribution of newspapers or shopping news, 
not including delivery or distribution to any 
point for subsequent delivery or distribution. 

(c) Included and excluded service. If the 
services performed during one-half or more 
of any pay period by an employee for the 
person employing him constitute employ¬ 
ment. all the services of such employee for 
such period shall be deemed to be employ- 
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mcnt; but if the services performed during 
more than one-half of any such pay period by 
an employee for the person employing him 
do not constitute employment, then none of 
the services of such employee for such period 
shall be deemed to be employment. As used 
In this subsection the term “pay period” 
means a period (of not more than thirty-one 
consecutive days) for which a payment of 
remuneration Is ordinarily made to the em¬ 
ployee by the person employing him. This 
subsection shall not be applicable with re¬ 
spect to services performed in a pay .period 
by an employee for the person employing him. 
where any of such service is excepted by 
paragraph (9) of subsection (b). 

(d) Employee. The term “employee” In¬ 
cludes an officer of a corporation. 

(e> State. The term “State” Includes 
Alaska. Hawaii, and the District of Columbia. 

(f) Person. The term “person” means an 
Individual, a trust or estate, a partnership, 
or a corporation. 

(g) American vessel. The term “American 
vessel” means any vessel documented or 
numbered under the laws of the United 
States; and includes any vessel which Is 
neither documented or numbered under the 
laws of the United States nor documented 
under the laws of any foreign country, if Its 
crew is employed solely by one or more citi¬ 
zens or residents of the United States or cor¬ 
porations organized under the laws of the 
United States or of any State. 

(h) Agricultural labor. The term “agri¬ 
cultural labor” includes all services per¬ 
formed— 

(1) On a farm, in the employ of any per¬ 
son, In connection with cultivating the soil, 
or in connection with raising or harvesting 
any agricultural or horticultural commodity, 
Including the raising, shearing, feeding, car¬ 
ing for. training, and management of live¬ 
stock, bees, poultry, and fur-bearing animals 
and wildlife. 

(2) In the employ of the owner or tenant 
or other operator of a farm, in connection 
with the operation, management, conserva¬ 
tion, improvement, or maintenance of such 
farm and its tools and equipment, or in sal¬ 
vaging timber or clearing land of brush and 
other debris left by a hurricane, if the major 
part of such service is performed on a farm. 

(3) In connection with the production 
or harvesting of maple sirup or maple sugar 
or any commodity defined as an agricultural 
commodity in section 15 (g) of the Agri¬ 
cultural Marketing Act. as amended, or in 
connection with the raising or harvesting 
of mushrooms, or in connection with the 
hatching of poultry, or in connection with 
the ginning of cotton, or in connection with 
the operation or maintenance of ditches, 
canals, reservoirs, or waterways used exclu¬ 
sively for supplying and storing water for 
farming purposes. 

(4) In handling, planting, drying, packing, 
packaging, processing, freezing, grading, 
storing, or delivering to storage or to market 
or to a carrier for transportation to market, 
any agricultural or horticultural commodity; 
but only if such service is performed as an 
Incident to ordinary farming operations or. 
in the case of fruits and vegetables, as an in¬ 
cident to the preparation of such fruits or 
vegetables for market. The provisions of 
this paragraph shall not be deemed to be 
applicable with respect to service performed 
in connection with commercial canning or 
commercial freezing or in connection with 
any agricultural or horticultural commodity 
after its delivery to a terminal market for 
distribution for consumption. 

As used in this subsection, the term “farm” 
includes stock, dairy, poultry, fruit, fur- 
bearing animal, and truck farms, plantations, 
ranches, nurseries, ranges, greenhouses or 
other similar structures used primarily for 
the raising of agricultural or horticultural 
commodities, and orchards. (Sec. 1426. 
IH.C.. as amended by secs. 606. 905, Sociai 
Security Act Amendments of 1939) 


Section 3797 (a) and (b) of the Internal 
Revenue Code 

(a) When used in this title | Internal Rev¬ 
enue Code) • • • 

• • • • • 

(2) Partnership • • ♦. The term 

"partnership” includes a syndicate, group, 
pool, joint venture, or other unincorporated 
organization, through or by means of which 
any business, financial operation, or venture 
is carried on. and which is not. within the 
meaning of this title, a trust or estate or a 
corporation • • V 

(3) Corporation. The term “corporation” 
includes associations, Joint-stock companies, 
and insurance companies. 

• • » • • 

(8) Shareholder. The term “shareholder” 
Includes a member in an association. Joint- 
stock company, or insurance company. 

(9) United States. The term "United 

States" when used in a geographical sense 
Includes only the States, the Territories of 
Alaska and Hawaii, and the District of 

Columbia. 

• • * • • 

(11) Secretary. The term “Secretary" 

means the Secretary of the Treasury. 

(12) Commissioner. The term "Commis¬ 
sioner" means the Commissioner of Internal 
Revenue. 

(13) Collector. The term "collector” 

means collector of internal revenue. 

(14) Taxpayer. The term “taxpayer” 

means any person subject to a tax imposed 
by this title. 

• • • • • 

(b) Includes and Including. The terms 
"includes” and “including” when used in a 
definition contained in this title shall not be 
deemed to exclude other things otherwise 
within the meaning of the term defined. 

§ 402.201 General definitions and use 
of terms . As used hereinafter in these 
regulations— 

(a) The terms defined in the above 
provisions of law shall have the mean¬ 
ings so assigned to them. 

(b) Social Security Act means the Act 
approved August 14. 1935 (49 Stat. 620). 

(c) Internal Revenue Code means the 
Act approved February 10,1939 (53 Stat., 
Part 1). entitled “An Act To consolidate 
and codify the internal revenue laws of 
the United States,” as amended. 

(d) Social Security Act Amendments 
of 1939 means the .Act approved August 
10, 1939 (53 Stat. 1360). 

(e) Federal Insurance Contributions 
Act means subchapter A of chapter 9 of 
the Internal Revenue Code, as amended. 

(f) Act means the Federal Insurance 
Contributions Act, as defined in this sec¬ 
tion. 

(g) Regulations 91 means the regula¬ 
tions approved November 9, 1936 [Part 
401, Title 26, Code of Federal Regula¬ 
tions], as amended, relating to the em¬ 
ployees* tax and the employers* tax under 
Title VH3 of the Social Security Act, and 
such regulations, as made applicable to 
subchapter A of chapter 9 and other pro¬ 
visions of the Internal Revenue Code by 
Treasury Decision 4885, approved Feb¬ 
ruary 11, 1939 [Part 465, Subpart B, of 
such Title 26, 1939 Sup.], together with 
any amendments to such regulations as 
so made applicable to the Internal Reve¬ 
nue Code. 


(h) Person includes an individual, a 
corporation, a partnership, a trust or es¬ 
tate, a joint-stock company, an associa¬ 
tion, or a syndicate, group, pool, joint 
venture or other unincorporated organi¬ 
zation or group, through or by means of 
which any business, financial operation, 
or venture is carried on. It includes a 
guardian, committee, trustee, executor, 
administrator, trustee in bankruptcy, re¬ 
ceiver. assignee for the benefit of cred¬ 
itors. conservator, or any person acting 
in a fiduciary capacity. 

(i) Tax means the employees* tax or 
the employers’ tax as respectively defined 
in this section, or both. 

(j) Employees* tax means the tax im¬ 
posed by section 1400 of the Act. except 
that such term when used in subpart G 
includes also the tax imposed by section 
1400 of the Federal Insurance Contribu¬ 
tions Act in force prior to August 10, 
1939, and the tax imposed by section 801 
of the Social Security Act. 

(k) Employers’ tax means the tax im¬ 
posed by section 1410 of the Act, except 
that such term when used in subpart G 
includes also the tax imposed by section 
1410 of the Federal Insurance Contribu¬ 
tions Act in force prior to August 10, 
1939, and the tax imposed by section 804 
of the Social Security Act. 

(l) Identification number means the 
identifying number of an employer as¬ 
signed, as the case may be, under the Act, 
or the Federal Insurance Contributions 
Act in force prior to August 10, 1939, or 
Title vm of the Social Security Act. 

(m) Account number means the iden¬ 
tifying number of an employee assigned, 
as the case may be, under the Act, or the 
Federal Insurance Contributions Act in 
force prior to August 10, 1939, or Title 
VIII of the Social Security Act. 

(n) Social Security Board means the 
board established pursuant to Title VII 
of the Social Security Act. 

(o) The cross references in these regu¬ 
lations to other portions of the regula¬ 
tions, when the word “see” is used, are 
made only for convenience, and shall be 
given no legal effect. • 

Section 1426 (B> of the Act 

The term “employment” means any Bervice 
performed prior to January 1, 1940, which was 
employment as defined in this section prior 
to such date • • • 


(Sec. 1426 (b). I.R.C., as amended by secs. 
606, 905, Social Security Act Amendments 
of 1939) 

Section 1426 <B) of the Federal Insurance 
Contributions Act, as Enacted February 
10. 1939 

The term “employment” means any service 
of whatever nature, performed within the 
United States by an employee for his em¬ 
ployer, except— 

(1) Agricultural labor; 

(2) Domestic service in a private home; 

(3) Casual labor not in the course of the 
employer’s trade or business; 

(4) Service performed by an individual 
who has attained the age of sixty-five; 

(5) Service performed as an officer or mem¬ 
ber of the crew of a vessel documented under 
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the laws of the United States or of any 
foreign country; 

(6) Service performed In the employ of the 
United States Government or of an instru¬ 
mentality of the United States; 

(7) Service performed in the employ of a 
State, a political subdivision thereof, or an 
Instrumentality of one or more States or 
political subdivisions; 

(8) Service performed in the employ of a 
corporation, community chest, fund, or foun¬ 
dation. organized and operated exclusively for 
religious, charitable, scientific, literary, or 
educational purposes, or for the prevention 
of cruelty to children or animals, no part of 
the net earnings of which inures to the bene¬ 
fit of any private shareholder or individual; 

(9) Service performed by an Individual as 
an employee as defined in section 1532 (b); 
or 

(10) Service performed as an employee 
representative as defined in section 1532 (c). 

Section 905 (a) of the Social Security 
Act Amendments of 1939 

No service performed at any time during 
the calendar year 1939 by any individual 
shall, by reason of the individual having at¬ 
tained the age of sixty-five, be excepted from 
employment as defined in section 1426 (b) 
of subchapter A of chapter 9 of the Internal 
Revenue Cede. Paragraph (4) of such, sec¬ 
tion (which excepts such service from em¬ 
ployment) is repealed as cf the effective date 
thereof, and paragraph (4) of section 811 (b) 
of the Social Security Act is repealed as of 
January 1, 1939. The tax on employees im¬ 
posed by section 1400 of such subchapter and 
the tax on employers imposed by section 1410 
of such subchaptcr, and the provisions of law 
applicable to such taxes, shall apply with 
respect to remuneration paid after December 
31. 1938. for service which, by reason of the 
enactment of this section, constitutes em¬ 
ployment as so defined. 

Section 902 (f) of the Social Security Act 
Amendments of 1939 

No tax shall be collected • • • 

under the Federal Insurance Contributions 
Act • • • with respect to services ren¬ 

dered prior to January 1, 1940. which are de¬ 
scribed in subparagraphs (11) and (12) of 
sections 1426 (b) • * * of the Internal 

Revenue Code, as amended • • • 

Section 2 of the Act of August 11. 1939 
(53 Stat. 1420) 

No tax shall be collected • • • under 

the Federal Insurance Contributions Act 
• • • with respect to services rendered 

prior to January 1, 1940, in the employ of 
the owner or tenant of land, in salvaging 
timber on such land or clearing such land 
of brusn and other debris left by a hurri¬ 
cane • • • 

§ 402.202 Employment prior to January 
1, 1940 . Under the provisions of section 
1426 (b) of the Federal Insurance Con¬ 
tributions Act, as amended, effective Jan¬ 
uary 1, 1940, by section 606 of the Social 
Security Act Amendments of 1939, serv¬ 
ices performed prior to January 1, 1940, 
constitute employment if they were em¬ 
ployment as defined in section 1426 (b) 
prior to such date. Thus, services per¬ 
formed prior to January 1, 1940, within 
the United States by an employee for the 
person employing him, constitute employ¬ 
ment within the meaning of the Federal 
Insurance Contributions Act in force on 
and after such date, unless the services 
are excepted by section 1426 (b) of the 
Federal Insurance Contributions Act in 
force prior to such date. The services so 
excepted are the services excepted by the 
section (as originally enacted February 
10, 1939), as amended by section 905 (a) 


of the Social Security Act Amendments 
of 1939. Such section 905 (a) repealed, 
with respect only to services performed 
on or after January 1, 1939, the exception 
of services performed by an individual 
after his attainment of age 65. 

The collection of tax under the Act 
with respect to certain services is pro¬ 
hibited although such services are not 
excepted by section 1426 (b) of the Fed¬ 
eral Insurance Contributions Act in force 
prior to January 1,1940. Section 902 (f) 
of the Social Security Act Amendments of 
1939 provides that no tax shall be col¬ 
lected under the Act with respect to serv¬ 
ices rendered prior to January 1, 1940, 
which are described in paragraph (11), 
relating to services in the employ of 
foreign governments, and in paragraph 
(12), relating to services in the employ 
of certain instrumentalities of foreign 
governments, of section 1426 (b) of the 
Federal Insurance Contributions Act in 
force on and after January 1. 1940; and 
section 2 of the Act of August 11, 1939 
(53 Stat. 1420), provides that no tax shall 
be collected under the Federal Insurance 
Contributions Act with respect to serv¬ 
ices rendered prior to January 1, 1940, 
in the employ of the owner or tenant of 
land, in salvaging timber on such land, 
or clearing such land of brush and other 
debris, left by a hurricane. Notwith¬ 
standing the provisions of section 402.201 

(a), the term “employment,” as used in 
these regulations, shall not be deemed to 
include services with respect to which the 
collection of tax is prohibited by such 
section 902 (f) or such section 2. 

The taxes to which these regulations 
relate apply with respect to remuneration 
paid on or after January 1, 1940, for serv¬ 
ices performed prior to such date, to the 
extent that the remuneration and serv¬ 
ices constitute wages and employment. 
(See sections 402.227 and 402.228, relat¬ 
ing to wages) 

Whether services performed prior to 
January 1, 1940, constitute employment 
within the meaning of these regulations 
shall be determined in accordance with 
the applicable provisions of Regulations 
91.* 


Section 1426 (b) of the Act 

The term '‘employment" means • • • 

any service, of whatever nature, performed 
after December 31, 1939, by an employee for 
the person employing him, irrespective of 
the citizenship or residence of either, (A) 
within the United States, or (B) on or in 
connection with an American vessel under a 
contract of service which is entered into 
within the United States or during the per¬ 
formance of which the vessel touches at a 
port in the United States, if the employee is 
employed on and in connection with such 
vessel when outside the United States, ex¬ 
cept— 

• •••••• 

(Sec. 1426 (b), I.R.C., as amended by secs. 
606. 905. Social Security Act Amendments of 
1939) 

Section 1426 (o) of the Act 

The term "American vessel" means any 
vessel documented or numbered under the 
laws of the United States; and includes any 
vessel which is neither documented or num¬ 
bered under the laws of the United States 
nor documented under the laws of any for¬ 


eign country, if Its crew Is employed solely 
by one or more citizens or residents of the 
United States or corporations organized un¬ 
der the laws of the United States or of any 
State. (Sec. 1426 (g), I.R.C., as added by sec. 
606, Social Security Act Amendments of 1939) 

§ 402.203 Employment after Decern - 
her 31 , 1939. —(a) In general . Whether 
services performed on or after January 
1, 1940, constitute employment is deter¬ 
mined under section 1426 (b) of the Act, 
that is, section 1426 (b), as amended, 
effective January 1, 1940, by section 606 
of the Social Security Act Amendments 
of 1939. This section of these regula¬ 
tions, and sections 402.204 and 402.205 
(relating to who are employees and em¬ 
ployers), section 402.206 (relating to ex¬ 
cepted services in general), section 
402.207 (relating to included and ex¬ 
cluded services), and sections 402.208 to 
402.226, inclusive (relating to the sev¬ 
eral classes of excepted services), apply 
with respect only to services performed 
on or after January 1, 1940. (For pro¬ 
visions relating to the circumstances 
under which services which do not con¬ 
stitute employment are nevertheless 
deemed to be employment, and relating 
to the circumstances under which ser¬ 
vices which constitute employment are 
nevertheless deemed not to be employ¬ 
ment, see section 402.207. For provi¬ 
sions relating to services performed 
prior to January 1, 1940, see section 
402.202.) 

(b) Services performed within the 
United States. Services performed on 
or after January 1, 1940, within the 
United States, that is, within any of the 
several States, the District of Columbia, 
or the Territory of Alaska or Hawaii, 
by an employee for the person employ¬ 
ing him, unless specifically excepted by 
section 1426 (b) of the Act, constitute 
employment within the meaning of the 
Act. Services performed outside the 
United States, that is. outside the sev¬ 
eral States, the District of Columbia, 
and the Territories of Alaska and Ha¬ 
waii (except certain services performed 
on or in connection with an American 
vessel—see paragraph (c)), do not con¬ 
stitute employment. 

With respect to services performed 
within the United States, the place where 
the contract of service is entered into 
and the citizenship or residence of the 
employee or of the person employing him 
are immaterial. Thus, the employee and 
the person employing him may be citi¬ 
zens and residents of a foreign country 
and the contract of service may be en¬ 
tered into in a foreign country, and yet, 
if the employee under such contract 
actually performs services within the 
United States, there may be to that ex¬ 
tent employment within the meaning of 
the Act. 

(c) Services performed outside the 
United States. Services performed on or 
after January 1, 1940, by an employee 
for the person employing him “on or in 
connection with” an American vessel 
outside the United States constitute em¬ 
ployment provided: 
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(1) The employee is also employed “on 
and in connection with” such vessel when 
outside the United States; and 

(2) The services are performed under 
a contract of service, between the em¬ 
ployee and the person employing him, 
which is entered into within the United 
States, or during the performance of 
which the vessel touches at a port within 
the United States; and 

(3) The services are not excepted un¬ 
der section 1426 (b) of the Act. (See 
particularly section 402.225 of these regu¬ 
lations, relating to fishing.) 

An employee performs services on 
and in connection with the vessel if he 
performs services on the vessel which 
are also in connection with the vessel. 
Services performed on the vessel as 
officers or members of the crew, or as 
employees of concessionaires, of the ves¬ 
sel. for example, are performed under 
such circumstances, since such services 
are also connected with the vessel. 
Services may be performed on the vessel, 
however, which have no connection with 
it, as in the case of services performed 
by an employee while on the vessel 
merely as a passenger in the general 
sense. For example, the services of a 
buyer in the employ of a department 
store while he is a passenger on a vessel 
are not in connection with the vessel. 

If services are performed by an em¬ 
ployee “on and in connection with” an 
American vessel when outside the United 
States and conditions (2) and (3) above 
are met, then the services of that em¬ 
ployee performed on or in connection 
with the vessel constitute employment. 
The expression “on or in connection 
with” refers not only to services per¬ 
formed on the vessel but also to services 
connected with the vessel which are not 
actually performed on it (for example, 
shore services performed as officers or 
members of the crew, or as employees 
of concessionaires, of the vessel.) 

Services performed by a member of 
the crew or other employee whose con¬ 
tract of service is not entered into within 
the United States, and during the per¬ 
formance of which the vessel does not 
touch at a port within the United States, 
do not constitute employment, notwith¬ 
standing similar services performed by 
others on or in connection with the 
vessel may constitute employment. 

The word “vessel” includes every de¬ 
scription of watercraft, or other contriv¬ 
ance, used as a means of transportation 
on water. It does not include any type 
of aircraft. 

The term “American vessel" means 
any vessel which is documented (that is, 
registered, enrolled, or licensed) or num¬ 
bered in conformity with the laws of 
the United States. It also includes any 
vessel which is neither documented nor 
numbered under the laws of the United 
States, nor documented under the laws 
of any foreign country, if the crew of 
such vessel is employed solely by one or 
more citizens or residents of the United 
States or corporations organized under 


the laws of the United States or of any 
State (including the District of Colum¬ 
bia gr the Territory of Alaska or 
Hawaii). 

With respect to services performed 
outside the United States, the citizen¬ 
ship or residence of the employee is im¬ 
material, and the citizenship or resi¬ 
dence of the person employing him is 
material only in case it has a bearing in 
determining whether a vessel is an 
American vessel.* 

§ 402.204 Who are employees. Every 
individual is an employee if the rela¬ 
tionship between him and the person 
for whom he performs services is the 
legal relationship of employer and em¬ 
ployee. 

Generally such relationship exists 
when the person for whom services are 
performed has the right to control and 
direct the individual who performs the 
services, not only as to the result to be 
accomplished by the work but also as to 
the details and means by which that re¬ 
sult is accomplished. That is, an em¬ 
ployee is subject to the will and control 
of the employer not only as to what 
shall be done but how it shall be done. 
In this connection, it is not necessary 
that the employer actually direct or con¬ 
trol the manner in which the services are 
performed; it is sufficient if he has the 
right to do so. Hie right to discharge is 
also an important factor indicating that 
the person possessing that right is an 
employer. Other factors characteristic 
of an employer, but not necessarily pres¬ 
ent in every case, are the furnishing of 
tools and the furnishing of a place to 
work, to the individual who performs the 
services. In general, if an individual is 
subject to the control or direction of 
another merely as to the result to be ac¬ 
complished by the work and not as to the 
means and methods for accomplishing 
the result, he is an independent con¬ 
tractor. An individual performing serv¬ 
ices as an independent contractor is not 
as to such services an employee. 

Generally, physicians, lawyers, den¬ 
tists, veterinarians, contractors, subcon¬ 
tractors, public stenographers, auction¬ 
eers, and others who follow an inde¬ 
pendent trade, business, or profession, in 
which they offer their services to the pub¬ 
lic, are independent contractors and not 
employees. 

Whether the relationship of employer 
and employee exists will in doubtful cases 
be determined upon an examination of 
the particular facts of each case. 

If the relationship of employer and 
employee exists, the designation or de¬ 
scription of the relationship by the par¬ 
ties as anything other than that of em¬ 
ployer and employee is immaterial. Thus, 
if such relationship exists, it is of no con¬ 
sequence that the employee is designated 
as a partner, coadventurer, agent, or in¬ 
dependent contractor. 

The measurement, method, or desig¬ 
nation of compensation is also imma¬ 
terial, if the relationship of employer 
and employee in fact exists. 


No distinction is made between classes 
or grades of employees. Thus, superin¬ 
tendents, managers, and other superior 
employees are employees. An officer of 
a corporation is an employee of the cor¬ 
poration but a director as such is not. 
A director may be an employee of the 
corporation, however, if he performs 
service^ for the corporation other than 
those required by attendance at and 
participation in meetings of the board 
of directors. 

Although an individual may be an em¬ 
ployee under this section, his services 
may be of such a nature, or performed 
under such circumstances, as not to con¬ 
stitute employment within the meaning 
of the Act. (See section 402.203)* 

§ 402.205 Who are employers. Every 
person is an employer if he employs one 
or more employees. Neither the number 
of employees employed nor the period 
during which any such employee is em¬ 
ployed is material. 

An employer may be an individual, a 
corporation, a partnership, a trust, an 
estate, a joint-stock company, an asso¬ 
ciation, or a syndicate, group, pool, joint 
venture, or other unincorporated organi¬ 
zation, group, or entity. A trust or es¬ 
tate, rather than the fiduciary acting 
for or on behalf of the trust or estate, 
is generally the employer. 

Although a person may be an em¬ 
ployer under this section, services per¬ 
formed in his employ may be of such a 
nature, or performed under such cir¬ 
cumstances, as not to constitute employ¬ 
ment within the meaning of the Act. 
(See section 402.203) * 

Sktion 1426 (B) or the Act 

The term “employment” means • • ♦ 

any service, of whatever nature, performed 
after December 31. 1939. by an employee for 
the person employing him • • • ex¬ 

cept— 

• • • • • 

(Sec. 1428 (b). IU.C., as amended by secs. 
606, 905, Social Security Act Amendments 
of 1939). 

§ 402.206 Excepted services in gen¬ 
eral. Services performed on or after 
January 1, 1940, by an employee for the 
person employing him do not constitute 
employment for purposes of the tax if 
they are specifically excepted by any 
of the numbered paragraphs of section 
1426 (b) of the Act, that is, section 
1426 (b), as amended, effective January 
1, 1940, by section 606 of the Social Se¬ 
curity Act Amendments of 1939. Such 
services do not constitute employment 
for purposes of the tax even though they 
are performed within the United States, 
or are performed outside the United 
States on or in connection with an 
American vessel. 

The exception attaches to the services 
performed by the employee and not to 
the employee as an individual; that is, 
the exception applies only to the services 
rendered by the employee in an excepted 
class. 

Example . A is an individual who is 
employed part time by B to perform 
services which constitute “agricultural 
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labor.” (See section 402.208) A is also 
employed by C part time to perform serv¬ 
ices as a grocery clerk in a store owned 
by him. While no tax liability is in¬ 
curred with respect to A’s remuneration 
for services performed in the employ of 
B (the services being excepted as agri¬ 
cultural labor), the exception does not 
embrace the services performed by A in 
the employ of C which constitute em¬ 
ployment and the tax attaches with re¬ 
spect to the wages (see section 402.227) 
for such services. 

This section, and the sections which 
follow it relating to included and excluded 
services and the several classes of ex¬ 
cepted services, apply with respect only 
to services performed on or after January 
1, 1940. (See section 402.203 (a).)- (For 
provisions relating to the circumstances 
under which services which are excepted 
are nevertheless deemed to be employ¬ 
ment, and relating to the circumstances 
under which services which are not ex¬ 
cepted are nevertheless deemed not to be 
employment, see section 402.207. For 
provisions relating to services performed 
prior to January 1, 1940, see section 
402.202.) * 

Section 1426 (c) of the Act 

If the services performed during one-half 
or more of any pay period by an employee for 
the person employing him constitute employ¬ 
ment, all the services of such employee for 
such period shall be deemed to be employ¬ 
ment; but if the services performed during 
more than one-half of any such pay period 
by an employee for the person employing him 
do not constitute employment, then none of 
the services of such employee for such period 
shall be deemed to be employment. As used 
in this subsection the term “pay period” 
means a period (Of not more than thirty-one 
consecutive days) for which a payment of 
remuneration is ordinarily made to the em¬ 
ployee by the person employing him. This 
subsection shall not be applicable with re¬ 
spect to services performed in a pay period 
by an employee for the person employing him, 
where any of such service is excepted by para¬ 
graph (9) of subsection (b). (Sec. 1426 (c). 
I. R. C.. as amended by sec. 606, Social 
Security Act Amendments of 1939.) 

§ 402.207 Included and excluded serv¬ 
ices. If a portion of the services per¬ 
formed by an employee for the person 
employing him during a pay period con¬ 
stitutes employment, and the remainder 
does not constitute employment, all the 
services of the employee during the pe¬ 
riod shall for purposes of the tax be 
treated alike, that is, either all as in¬ 
cluded or all as excluded. The time dur¬ 
ing which the employee performs services 
which under section 1426 (b) of the Act 
constitute employment, and the time dur¬ 
ing which he performs services which 
under such section do not constitute em¬ 
ployment, within the pay period, deter¬ 
mine whether all the services during the 
pay period shall be deemed to be included 
or excluded. 

If one-half or more of the employee’s 
time in the employ of a particular person 
in a pay period is spent in performing 
services which constitute employment, 
then all the services of that employee for 
that person in that pay period shall be 
deemed to be employment. 


If less than one-half of the employee’s 
time in the employ of a particular person 
in a pay period is spent in performing 
services which constitute employment, 
then none of the services of that em¬ 
ployee for that person in that pay period 
shall be deemed to be employment. 

Example 1. Employee A is employed 
by B who operates a farm and a store. 
A’s services on the farm are such that 
they are excepted as agricultural labor 
and do not constitute employment, and 
his services in the store constitute em¬ 
ployment. He is paid at the end of each 
month. During a particular month A 
works 120 hours on the farm and 80 
hours in the store. None of A’s services 
during the month are deemed to be em¬ 
ployment, since less than one-half of his 
services during the month constitutes 
employment. 

During another month A works 75 
hours on the farm and 120 hours in the 
store. All of A’s services during the 
month are deemed to be employment, 
since one-half or more of his services 
during the month constitutes employ¬ 
ment. 

Example 2. Employee C is employed 
as a maid by D, a medical doctor, whose 
home and office are located in the same 
building. C’s services in the home are 
excepted as domestic service and do not 
constitute employment, and her services 
in the office constitute employment. She 
is paid each week. During a particular 
week C works 20 hours in the home and 
20 hours in the office. All of C’s services 
during that week are deemed to be em¬ 
ployment. since one-half or more of her 
services during the week constitutes em¬ 
ployment. 

During another week C works 22 hours 
in the home and 15 hours in the office. 
None of C’s services during that week are 
deemed to be employment, since less than 
one-half of her services during the week 
constitutes employment. 

For purposes of this section, a “pay 
period” is the period (of not more than 
31 consecutive calendar days) for which 
a payment of remuneration is ordinarily 
made to the employee by the person em¬ 
ploying him. Thus, if the periods for 
which payments of remuneration are 
made to the employee by such person are 
of uniform duration, each such period 
constitutes a “pay period.” If, however, 
the periods occasionally vary in duration, 
the “pay period” is the period for which 
a payment of remuneration is ordinarily 
made to the employee by such person, 
even though that period does not coin¬ 
cide with the actual period for which a 
particular payment of remuneration is 
made. For example, if a person ordi¬ 
narily pays a particular employee for 
each calendar week at the end of the 
week, but the employee receives a pay¬ 
ment in the middle of the week for the 
portion of the week already elapsed and 
receives the remainder at the end of the 
week, the “pay period” is still the cal¬ 
endar week; or if, instead, that employee 
is sent on a trip by such person and 


receives at the end of the third week a 
single remuneration payment for three 
weeks’ services, the “pay period” is still 
the calendar week. 

If there is only one period (and such 
period does not exceed 31 consecutive 
calendar days) for which a payment of 
remuneration is made to the employee by 
the person employing him, such period 
is deemed to be a “pay period” for pur¬ 
poses of this section. 

The rules set forth in this section do 
not apply (1) with respect to any services 
performed by the employee for the per¬ 
son employing him if the periods for 
which such person makes payments of 
remuneration to the employee vary to 
the extent that there is no period 1 for 
which a payment of remuneration is or¬ 
dinarily made to the employee,” or (2) 
with respect to any services performed 
by the employee for the person employing 
him if the period for which a payment 
of remuneration is ordinarily made to 
the employee by such person exceeds 31 
consecutive calendar days, or (3) with 
respect to any service performed by the 
employee for the person employing him 
during a pay period if any of such serv¬ 
ice is excepted by section 1426 <b) i9) 
of the Act. (See section 402.216 of these 
regulations.) 

If during any period for which a per¬ 
son makes a payment of remuneration 
to an employee only a portion of the em¬ 
ployee’s services constitutes employment, 
but the rules prescribed herein are not 
applicable, the tax attaches with respect 
to such services as constitute employ¬ 
ment as defined in section 1426 (b) of 
the Act.* 

'4 

Section 1426 (b) (1) of the Act 


The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939, by an employee for 
the person employing him • • • except— 

(1) Agricultural labor (as defined in sub¬ 
section (h) of this section); (Sec. 1426 (b) 
(1). I.R.C.. as amended by sec. 606, Social 
Security Act Amendments of 1939.) 

Section 1426 (h) of the Act 

The term "agricultural labor” includes all 
services performed— 


(1) On a farm, in the employ of any 
icrson. in connection with cultivating the 
oil, or in connection with raising or harvest- 
ng any agricultural or horticultural com- 
oodity, including the raising, shearing, feed- 
ng, caring for, training, and management 
>f livestock, bees, poultry, and fur-bearing 
nimals and wildlife. 

(2) In the employ of the owner or tenant 
r other operator of a farm, in connection 
7 ith the operation, management, conserva- 
ton, improvement, or maintenance of such 
arm and its tools and equipment, or In sal- 
aging timber or clearing land of brush and 
ither debris left by a hurricane, if the major 
»art of such service is performed on a farm. 

(3) In connection with the production or 
larvesting of maple sirup or maple sugar 
t any commodity defined as an agricultural 
ommodity in section 15 (g) of the Agri- 
ultural Marketing Act. as amended or m 
onnectlon with the raising or harvesting or 
nushrooms, or in connection with the haten- 
ng of poultry, or in connection with the 
inning of cotton, or in connection with tne 
Deration or maintenance of ditches, canals, 
cservoirs, or waterways used exclusively for 
upplying and storing water for farmln*. 
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(4) In handling, planting, drying, pack¬ 
ing packaging, processing, freezing, grading, 
storing, or delivering to storage or to market 
or to a carrier for transportation to market, 
any agricultural or horticultural commodity; 
but only If such service is performed as an 
incident to ordinary farming operations or, 
in the case of fruits and vegetables, as an 
incident to the preparation of such fruits 
or vegetables for market. The provisions of 
this paragraph shall not be deeCmed to be 
applicable with respect to service performed 
in connection with commercial canning or 
commercial freezing or In connection with 
any agricultural or horticultural commodity 
after its delivery to a terminal market for 
distribution for consumption. 

As used in this subsection, the term “farm” 
includes stock, dairy, poultry, fruit, fur-bear¬ 
ing animal, and truck farms, plantations, 
ranches, nurseries, ranges, greenhouses or 
other similar structures used primarily for the 
raising of agricultural or horticultural com¬ 
modities. and orchards. (Sec. 1426 (h). IJt.C., 
as added by sec. 606. Social Security Act 
Amendments of 1939.) 

Section 15 (o) op the Agricultural 
Marketing Act, as Amended 

As used in this Act, the term “agricultural 
commodity*’ Includes • • • crude gum 

(oleoresin) from a living tree, and the fol¬ 
lowing products as processed by the original 
producer of the crude gum (oleoresin) from 
which derived: Gum spirits of turpentine and 
gum rosin, as defined in the Naval Stores Act, 
approved March 3. 1923. (Sec. 15 (g), Act of 
June 15. 1929. 46 Stat. 18. as added by sec. 3, 
Act of Mar. 4. 1931, 46 Stat. 1550, 12 U.S.C. 
1H1J (g).) 

Section 2 (c) and (h) op the Naval Stores 
Act 

• • * • • 

(c) “Gum spirits of turpentine” means 
spirits of turpentine made from gum (oleo¬ 
resin) from a living tree. 

(h) “Gum rosin” means rosin remaining 
after the distillation of gum spirits of tur¬ 
pentine. (Sec. 2 (c), (h), Act of Mar. 8, 
1923. 42 Stat. 1435, 7 US.C. 92 (c). (h).) 

§ 402.208 Agricultural labor —(a) In 
general. Services performed by an em¬ 
ployee for the person employing him 
which constitute “agricultural labor” as 
defined in section 1426 (h) of the Act are 
excepted. The term as so defined in¬ 
cludes services of the character described 
in paragraphs (b), (c), (d), and (e) of 
this section. 

In general, however, the term does not 
include services performed in connection 
with forestry, lumbering, or landscaping. 

<b) Services described in section 1426 
(h) ( 1 ) of the act. Services performed 
on a farm by an employee of any person 
In connection with any of the following 
activities are excepted as agricultural 
labor: 

(1) The cultivation of the soil; 

(2) The raising, shearing, feeding, 
caring for, training, or management of 
livestock, bees, poultry, fur-bearing ani¬ 
mals^ or wildlife: or 

(3) The raising or harvesting of any 
other agricultural or horticultural com¬ 
modity. 

The term “farm” as used in this and 
succeeding paragraphs of this section 
includes stock, dairy, poultry, fruit, fur- 
bearing animal, and truck farms, plan¬ 
tations, ranches, nurseries, ranges, or¬ 
chards, and such greenhouses and other 
similar structures as are used primarily 


for the raising of agricultural or horti¬ 
cultural commodities. Greenhouses and 
other similar structures used primarily 
for other purposes (for example, display, 
storage, and fabrication of wreaths, 
corsages, and bouquets), do not consti¬ 
tute “farms.” 

(c) Services described in section 1426 
( h ) (2) of the act. The following serv¬ 
ices performed by an employee in the 
employ of the owner or tenant or other 
operator of one or more farms are ex¬ 
cepted as agricultural labor, provided the 
major part of such services is per¬ 
formed on a farm: 

(1) Services performed in connection 
with the operation, management, con¬ 
servation, improvement, or maintenance 
of any of such farms or its tools or 
equipment; or 

(2) Services performed in salvaging 
timber, or clearing land of brush and 
other debris, left by a hurricane. 

The services described in (1) above 
may include, for example, services per¬ 
formed by carpenters, painters, mechan¬ 
ics, farm supervisors, irrigation engi¬ 
neers. bookkeepers, and other skilled or 
semiskilled workers, which contribute in 
any way to the conduct of the farm or 
farms, as such, operated by the person 
employing them, as distinguished from 
any other enterprise in which such per¬ 
son may be engaged. 

Since the services described in this 
paragraph must be performed in the em¬ 
ploy of the owner or tenant or other 
operator of the farm, the exception does 
not extend to services performed by em¬ 
ployees of a commercial painting con¬ 
cern, for example, which contracts with 
a farmer to renovate his farm properties. 

(d) Services described in section 1426 
( h ) (3) of the act. Services performed 
by an employee in the employ of any 
person in connection with any of the fol¬ 
lowing operations are excepted as agri¬ 
cultural labor without regard to the place 
where such services are performed: 

(1) The ginning of cotton; 

(2) The hatching of poultry; 

(3) The raising or harvesting of mush¬ 
rooms; 

(4) The operation or maintenance of 
ditches, canals, reservoirs, or waterways 
used exclusively for supplying or storing 
water for farming purposes; 

(5) The production or harvesting of 
maple sap or the processing of maple 
sap into maple sirup or maple sugar (but 
not the subsequent blending or other 
processing of such sirup or sugar with 
other products); or 

(6) The production or harvesting of 
crude gum (oleoresin) from a living tree 
or the processing of such crude gum into 
gum spirits of turpentine and gum 
rosin, provided such processing is carried 
on by the original producer of such crude 
gum. 

(e) ' Services described in section 1426 
(h) ( 4 ) of the act. (1) Services per¬ 
formed by an employee in the employ 


of a farmer or a farmers* cooperative or¬ 
ganization or group in the handling, 
planting, drying, packing, packaging, 
processing, freezing, grading, storing, or 
delivering to storage or to market or to 
a carrier for transportation to market, 
of any agricultural or horticultural com¬ 
modity, other than fruits and vegetables 
(see subparagraph (2), below), produced 
by such farmer or farmer-members of 
such organization or group of fanners 
are excepted, provided such services are 
performed as an incident to ordinary 
farming operations. 

Generally services are performed “as 
an incident to ordinary farming opera¬ 
tions” within the meaning of this para¬ 
graph if they are services of the 
character ordinarily performed by the 
employees of a farmer or of a farmers* 
cooperative organization or group as a 
prerequisite to the marketing, in its un¬ 
manufactured state, of any agricultural 
or horticultural commodity produced by 
such farmer or by the members of such 
farmers’ organization or group. Services 
performed by employees of such farmer 
or farmers’ organization or group in the 
handling, planting, drying, packing, 
packaging, processing, freezing, grading, 
storing, or delivering to storage or to 
market or to a carrier for transportation 
to market, of commodities produced by 
persons other than such farmer or mem¬ 
bers of such farmers* organization or 
group are not performed “as an incident 
to ordinary farming operations.” 

(2) Services performed by an employee 
in the employ of any person in the han¬ 
dling, planting, drying, packing, packag¬ 
ing. processing, freezing, grading, storing, 
or delivering to storage or to market or to 
a carrier for transportation to market, of 
fruits and vegetables, whether or not of 
a perishable nature, axe excepted as agri¬ 
cultural labor, provided such services are 
performed as an incident to the prepara¬ 
tion of such fruits and vegetables for 
market. For example, if services in the 
sorting, grading, or storing of fruits, or in 
the cleaning of beans, are performed as 
an incident to their preparation for mar¬ 
ket, such services may be excepted 
whether performed in the employ of a 
farmer, a farmers’ cooperative, or a com¬ 
mercial handler of such commodities. 

(3) The services described in subpara¬ 
graphs (1) and (2), above, do not in¬ 
clude services performed in connection 
with commercial canning or commercial 
freezing or in connection with any com¬ 
modity after its delivery to a terminal 
market for distribution for consumption. 
Moreover, since the excepted services de¬ 
scribed in such subparagraphs must be 
rendered in the actual handling, plant¬ 
ing, drying, packing, packaging, process¬ 
ing, freezing, grading, storing, or deliv¬ 
ering to storage or to market or to a car¬ 
rier for transportation to market, of the 
commodity, such services do not, for ex¬ 
ample, include services performed as 
stenographers, bookkeepers, clerks, and 
other office employees, even though such 
services may be in connection with such 
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activities. However, to the extent that 
the services of such individuals are per¬ 
formed in the employ of the owner or 
tenant or other operator of a farm and 
are rendered in major part on a farm, 
they may be within the provisions of 
paragraph (c) of this section.* 

Section 1426 (b) of the Act 

The term “employment” means * • • 

any service, of whatever nature, performed 
after December 31. 1939, by an employee for 
the person employing him • • • ex¬ 

cept— 

(2) Domestic service in a private home, 
local college club, or local chapter of a col¬ 
lege fraternity or sorority. (Sec. 1426 (b) 

(2) . IR.C.. as amended by sec. 606, Social 
Security Act Amendments of 1939) 

5 402.209 Domestic service. Services 
of a household nature performed by an 
employee in or about the private home of 
the person by whom he is employed, or 
performed in or about the club rooms or 
house of a local college club or local 
chapter of a college fraternity or sorority 
by which he is employed, are included 
within the above exception. 

A private home is the fixed place of 
abode of an individual or family. 

A local college club or local chapter of 
a college fraternity or sorority does not 
include an alumni club or chapter. 

If the home is utilized primarily for 
the purpose of supplying board or lodging 
to the public as a business enterprise, it 
ceases to be a private home and the serv¬ 
ices performed therein are not excepted. 
Likewise, if the club rooms or house of a 
local college club or local chapter of a 
college fraternity or sorority is used pri¬ 
marily for such purpose, the services per¬ 
formed therein are not within the excep¬ 
tion. 

In general, services of a household na¬ 
ture in or about a private home include 
services rendered by cooks, maids, but¬ 
lers, valets, laundresses, furnacemen, 
gardners, footmen, grooms, and chauf¬ 
feurs of automobiles for family use. In 
general, services of a household nature 
in or about the club rooms or house of a 
local college club or local chapter of a 
college fraternity cr sorority include 
services rendered by cooks, maids, but¬ 
lers, laundresses, furnacemen, waiters, 
and housemothers. 

The services above enumerated are not 
within the exception if performed in or 
about rooming or lodging houses, board¬ 
ing houses, clubs (except local college 
clubs), hotels, or commercial offices or 
establishments. 

Services performed as a private secre¬ 
tary, even though performed in the em¬ 
ployer's home, are not within the excep¬ 
tion.* 

Section 1426 (b) (3) of the Act 

The term “employment” means • * • 

any service, of whatever nature, performed 
after December 31, 1939, by an employee for 
the person employing him * * 4 ex¬ 

cept— 

(3) Casual labor not in the course of the 
employer's trade or business. (Sec. 1426 (b) 

(3) , I. R. C.. as amended by sec. 606. Social 
Security Act Amendments of 1939) 


§ 402.210 Casual labor not in the 
course of employer's trade or business. 
The term “casual labor” includes labor 
which is occasional, incidental, or ir¬ 
regular. 

The expression “not in the course of 
the employee’s trade or business” includes 
labor that does not promote or advance 
the trade or business of the employer. 

Thus, labor which is occasional, inci¬ 
dental, or irregular, and does not promote 
or advance the employer’s trade or busi¬ 
ness, is excepted. 

Example 1 . A’s business is that of op¬ 
erating a sawmill. He employs B, a car¬ 
penter, at an hourly wage to repair his 
home. B works irregularly and spends 
the greater part of two days in complet¬ 
ing the work. Since B’s labor is casual 
and is not in the course of A’s trade or 
business, such services are excepted. 

Casual labor, that is, labor which is oc¬ 
casional, incidental, or irregular, but 
which is in the course of the employer’s 
trade or business, does not. come within 
the above exception. 

Example 2. C’s business is that of op¬ 
erating a sawmill. He employs D for 
two hours, at an hourly wage, to remove 
sawdust from his mill. D’s labor is cas¬ 
ual since it is occasional, incidental, or 
irregular, but it is in the course of C’s 
trade or business and is not excepted. 

Example 3. E is engaged in the busi¬ 
ness of operating a department store. 
He employs additional clerks for short 
periods. While the services of the clerks 
may be casual, they are in the course of 
the employer’s trade or business and. 
therefore, not excepted. 

Casual labor performed for a corpora¬ 
tion does not come within this excep¬ 
tion.* 

Section 1426 (b) (4) of the Act 

The term "employment" means • • • 

any service, of whatever nature, performed 
after December 31, 1939, by an employee for 
the person employing him * * * ex¬ 

cept— 

(4) Service performed by an Individual in 
the employ of his son. daughter, or spouse, 
and service performed by a child under the 
age of twenty-one in the employ of his 
father or mother. (Sec. 1426 (b) (4). I.R.C., 
as amended by secs. 606. 905, Social Security 
Act Amendments of 1939) 

§ 402.211 Family employment. Cer¬ 
tain services are excepted because of the 
existence of a family relationship be¬ 
tween the employee and the Individual 
employing him. The exceptions are as 
follows: 

(1) Services performed by an individ¬ 
ual in the employ of his or her spouse; 

(2) Services performed by a father or 
mother in the employ of his or her son 
or daughter; and 

(3) Services performed by a son or 
daughter under the age of 21 in the em¬ 
ploy of his or her father or mother. 

Under (1) and (2), above, the excep¬ 
tion is conditioned solely upon the fam¬ 
ily relationship between the employee 
and the individual employing him. Under 
(3), in addition to the family relation¬ 


ship, there is a further requirement that 
the son or daughter shall be under the 
age of 21, and the exception continues 
only during the time that such son or 
daughter is under the age of 21. 

Services performed in the employ of a 
person other than an individual (such 
as a corporation or a partnership) are 
not within the exception.* 

SiscnoN 1426 (b) (5) of the Act 

The term “employment” means • • * 

any service, of whatever nature, performed 
after December 31. 1939. by an employee for 
the person employing him * * * ex¬ 

cept— 

(5) Service performed on or in connection 
with a vessel not an American vessel by an 
employee, if the employee is employed on and 
in connection with such vessel when outside 
the United States. (Sec. 1426 (b) (5). I.RC, 
as amended by sec. 606. Social Security Act 
Amendments of 1939) 

8 402.212 Vessel not an Amei ican ves¬ 
sel. Certain services performed within 
the United States “on or in connection 
with” a vessel not an American vessel are 
excepted. In order to be excepted, the 
services must be performed by an em¬ 
ployee who is also employed “on and in 
connection with” the vessel when outside 
the United States. 

An employee performs services on and 
in connection with the vessel if he per¬ 
forms services on the vessel when outside 
the United States which are also in con¬ 
nection with the vessel. Services per¬ 
formed on the vessel outside the United 
States as officers or members of the crew, 
or as employees of concessionaires, of 
the vessel, for example, are performed 
under such circumstances, since such 
services are also connected with the 
vessel. Services may be performed on 
the vessel, however, which have no con¬ 
nection with it, as in the case of services 
performed by an employee while on the 
vessel merely as a passenger in the gen¬ 
eral sense. For example, the services of 
a buyer in the employ of a department 
store while he is a passenger on a vessel 
are not in connection with the vessel. 

The expression “on or in connection 
with” refers not only to services per¬ 
formed on the vessel but also to services 
connected with the vessel which are not 
actually performed on it (for example, 
shore services performed as officers or 
members of the crew, or as employees 
of concessionaires, of the vessel). 

The citizenship or residence of the 
employee and the place where the con¬ 
tract of service is entered into arc im¬ 
material for purposes of this exception, 
and the citizenship or residence of the 
person employing him is material only 
in case it has a bearing in determining 
whether the vessel is an American ves¬ 
sel. (For definitions of “vessel” and 
“American vessel,” see section 
402.203 (c)) 

Since the only services performed out¬ 
side the United States which constitute 
employment are those described in sec¬ 
tion 402.203 (c) (relating to services per¬ 
formed outside the United States on or 
in connection with an American vessel), 







FEDERAL REGISTER, Tuesday , February 27, 1940 


783 


services performed outside the United 
States on or in connection with a vessel 
not an American vessel in any event do 
not constitute employment.* 

Section 1426 (b) (6) or the Act 

The term “employment’' means • • • 

any service, of whatever nature, performed 
after December 31. 1939. by an employee 
for the person employing him • • • 

except— 

(6) Service performed in the employ of 
the United States Government, or of an in- 
. ♦.rumentality of the United States which is 

(A) wholly owned by the United States, or 

(B) exempt from the tax imposed by section 
1410 by virtue of any other provision of law. 
(Sec. 1426 (b) (6). I.R.C., as amended by 
sec. 606. Social Security Act Amendments of 
1939) 

§ 402.213 United States and instru¬ 
mentalities thereof . Services performed 
in the employ of the United States Gov¬ 
ernment are excepted. Services per¬ 
formed in the employ of an instrumen¬ 
tality of the United States are also ex¬ 
cepted if the instrumentality is either 
wholly owned by the United States, or 
exempt from the employers* tax by virtue 
of any other provision of law. 

Services performed in the employ of 
an instrumentality of the United States 
which is neither wholly owned by the 
United States nor exempt from the em¬ 
ployers* tax by virtue of any other 
provision of law are not within the ex¬ 
ception. 

Services performed in the employ of a 
national bank or a State member bank of 
the Federal Reserve System, for example, 
are not within the exception.* 

Section 1426 (b) (7) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31, 1939. by an employee for 
the person employing him • * • except— 

(7) Service performed In the employ of a 
State, or any political subdivision thereof, 
or any Instrumentality of any one or more of 
the foregoing which is whoUy owned by one 
or more States or political subdivisions: and 
any service performed in the employ of any 
instrumentality of one or more States or 
political subdivisions to the extent that the 
instrumentality is, with respect to such 
service. Immune under the Constitution of 
the United States from the tax imposed by 
section 1410. (Sec. 1426 (b) (7), I.R.C., as 
amended by sec. 606, Social Security Act 
Amendments of 1939) 

§ 402.214 States and their political 
subdivision s and instrumentalities . 
Services performed in the employ of any 
State, or of any political subdivision 
thereof, are excepted. Services per¬ 
formed in the employ of an instrumen¬ 
tality of one or more States or political 
subdivisions thereof are excepted if the 
instrumentality is wholly owned by one 
or more of the foregoing. Services per¬ 
formed in the employ of an instrumen¬ 
tality of one or more of the several States 
or political subdivisions thereof which is 
not wholly owned by one or more of the 
foregoing are excepted only to the extent 
that the instrumentality is with respect 
to such services immune under the Con¬ 
stitution of the United States from the 
employers* tax. 


The term “State* includes the District 
of Columbia and the Territories of Alaska 
and Hawaii.* 

Section 1426 (b) (8) of the Act 

The term “employment’* means • • • 

any service, of whatever nature, performed 
after December 31, 1939, by an employee for 
the person employing him • • • ex¬ 

cept— 

(8) Service performed in the employ of a 
corporation, community chest, fund, or foun¬ 
dation. organized and operated exclusively 
for religious, charitable, scientific, literary, 
or educational purposes, or for the preven¬ 
tion of cruelty to children or animals, no 
part of the net earnings of which inures to 
the benefit of any private shareholder or 
individual, and no substantial part of the 
activities of which is carrying on propa¬ 
ganda. or otherwise attempting to influence 
legislation. (Sec. 1426 (b) (8). I.R.C., as 
amended by sec. 606. Social Security Act 
Amendments of 1939) 

§ 402.215 Religious , charitable , scien¬ 
tific. literary, and educational organiza¬ 
tions and community chests. Services 
performed by an employee in the employ 
of an organization of the class specified 
In section 1426 (b) (8) of the Act are ex¬ 
cepted. 

For purposes of this exception the na¬ 
ture of the services performed is immate¬ 
rial; the statutory test is the character 
of the organization for which the serv¬ 
ices are performed. 

In all cases, in order to establish its 
status under the statutory classification, 
the organization must meet the following 
three tests: 

(1) It must be organized and operated 
exclusively for one or more of the speci¬ 
fied purposes; 

(2) Its net income must not inure in 
whole or in part to the benefit of private 
shareholders or individuals; and 

(3) It must not by any substantial part 
of its activities attempt to influence leg¬ 
islation by propaganda or otherwise. 

Corporations or other institutions or¬ 
ganized and operated exclusively for 
charitable purposes comprise, in general, 
organizations for the relief of the poor. 
The fact that an organization established 
for the relief of indigent persons may re¬ 
ceive voluntary contributions from the 
persons intended to be relieved will not 
necessarily affect its status under the law. 

An educational organization within 
the meaning of section 1426 (b) (8) of 
the Act is one designed primarily for 
the improvement or development of the 
capabilities of the individual, but, under 
exceptional circumstances, may include 
an association whose sole purpose is the 
instruction of the public, or an associa¬ 
tion whose primary purpose is to give 
lectures on subjects useful to the indi¬ 
vidual and beneficial to the community, 
even though an association of either 
class has incidental amusement features. 
An organization formed, or availed of, 
to disseminate controversial or parti¬ 
san propaganda is not an educational 
organization. However, the publication 
of books or the giving of lectures advo¬ 
cating a cause of a controversial nature 


shall not of itself be sufficient to deny 
an organization the exemption, if car¬ 
rying on propaganda, or otherwise at¬ 
tempting, to influence legislation form 
no substantial part of its activities, its 
principal purpose and substantially all 
of its activities being clearly of a non¬ 
partisan, noncontroversial, and educa¬ 
tional nature. 

Since a corporation or other institu¬ 
tion to be within the prescribed class 
must be organized and operated exclu¬ 
sively for one or more of the specified 
purposes, an organization which has 
certain religious purposes and which 
also manufactures and sells articles to 
the public for profit is not within the 
statutory class even though its property 
is held in common and its profits do 
not inure to the benefit of individual 
members of the organization. 

An organization otherwise within the 
statutory class does not lose its status 
as such by receiving income such as rent, 
dividends, and interest from invest¬ 
ments, provided such income is devoted 
exclusively to one or more of the speci¬ 
fied purposes. 

If an organization has established its 
status under section 1426 (b) (8) of the 
Act, it need not thereafter make a re¬ 
turn or any further showing with re¬ 
spect to its status under the Act unless 
it changes the character of its organiza¬ 
tion or operations or the purpose for 
which it was originally created.* 

Section 1426 (b) (9) of the Act 

The term “employment” means • • • 

any service of whatever nature performed 
after December 31, 1939, by an employee 
for the person employing him • • • 

except— 

(9) Service performed by an individual 
as an employee or employee representative 
as defined In section 1532. (Sec. 1426 (b) 
(9), I.R.C., as amended by sec. 606, Social 
Security Act Amendments of 1939) 

Section 1532 of the Internal Revenue Code 

As used in this subchapter (subchapter B, 
chapter 9, Internal Revenue Code) — 

(a) Employer. The term “employer" 
means any carrier (as defined in subsection 
(h) of this section), and any company which 
is directly or indirectly owned or controlled 
by one or more such carriers or under com¬ 
mon control therewith, and which operates 
any equipment or facility or performs any 
service (except trucking service, casual serv¬ 
ice, and the casual operation of equipment or 
facilities) tn connection with the transporta¬ 
tion of passengers or property by raUroad, or 
the receipt, delivery, elevation, transfer In 
transit, refrigeration or icing, storage, or 
handling of property transported by railroad, 
and any receiver, trustee, or other individual 
or body, judicial or otherwise, when In the 
possession of the property or operating all or 
any part of the business of any such em¬ 
ployer: Provided, however. That the term 
“employer" shall not Include any street, in- 
terurban, or suburban electric railway, unless 
such railway Is operating as a part of a gen¬ 
eral steam-railroad system of transportation, 
but shall not exclude any part of the general 
steam-railroad system of transportation now 
or hereafter operated by any other motive 
power. The Interstate Commerce Commis¬ 
sion Is hereby authorized and directed upon 
request of the Commissioner of Internal 
Revenue, or upon complaint of any party in¬ 
terested, to determine after hearing whether 
any Una operated by electric power falls 
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within the terms of this proviso. The term 
"employer” shall also Include railroad associa¬ 
tions, traffic associations, tariff bureaus, de¬ 
murrage bureaus, weighing and Inspection 
bureaus, collection agencies and other associ¬ 
ations. bureaus, agencies, or organizations 
controlled and maintained wholly or prin¬ 
cipally by two or more employers as herein¬ 
before defined and engaged in the perform¬ 
ance of services in connection with or 
incidental to railroad transportation; and 
railway labor organizations, national in scope, 
which have been or may be organized In ac¬ 
cordance with the provisions of the Hallway 
Labor Act. as amended, and their State and 
National legislative committees and their 
general committees and their insurance de¬ 
partments- and their local lodges and divi¬ 
sions. established pursuant to the constitu¬ 
tion and by laws of such organizations. 

(b) Employee. The term "employee” 
means any person in the service of one or 
more employers for compensation: Provided, 
however. That the term “employee” shall in¬ 
clude an employee of a local lodge or division 
defined as an employer in subsection (a) only 
if he was in the service of or in the employ¬ 
ment relation to a carrier on or after August 
29. 1935. An individual is in the employ¬ 
ment relation to a carrier if he is on fur¬ 
lough. subject to call for service within or 
outside the United States and ready and will¬ 
ing to serve, or on leave of absence, or absent 
on account of sickness or disability; all in 
accordance with the established rules and 
practices in effect on the carrier: Provided 
further. That an individual shall not be 
deemed to have been on August 29. 1935, in 
the employment relation to a carrier not con¬ 
ducting the principal part of its business in 
the United States unless during the last pay¬ 
roll period in which he rendered service to it 
prior to said date, he rendered service to it 
in the United States. 

The term “employee” includes an officer 
of an employer. 

(c) Employee reppesentatcve. The term 
“employee representative” means any officer 
or official representative of a railway labor 
organization other than a labor organization 
included in the term “employer” as defined 
in subsection (a), who before or after June 
29, 1937. was in the service of an employer as 
defined in subsection (a) and who is duly au¬ 
thorized and designated to represent em¬ 
ployees in accordance with the Railway Labor 
Act, 44 Stat. 577 (U.S.C.. Title 45. c. 18). as 
amended, and any individual who is regularly 
assigned to or regularly employed by such 
officer or official representative in connection 
with the duties of his office. 

(d) Service. An individual is in the serv¬ 
ice of an employer whether his service is 
rendered within or without the United 
States if he is subject to the continuing 
authority of the employer to supervise and 
direct the manner of rendition of his service, 
which service he renders for compensation: 
Provided, however. That an individual shall 
be deemed to be in the service of an employer 
not conducting the principal part of its busi¬ 
ness in the United States only when he is 
rendering service to it in the United States. 

(e) Compensation. The term “compensa¬ 
tion" means any form of money remunera¬ 
tion earned by an individual for services 
rendered as an employee to one or more em¬ 
ployers, or as an employee representative, 
including remuneration paid for time lost as 
an employee, but remuneration paid for 
time lost shall be deemed earned in the 
month in which such time is lost. Such 
term does not Include tips, or the voluntary 
payment by an employer, without deduction 
from the remuneration of the employee, of 
the tax imposed on such employee by section 
1500. Compensation which is earned dur¬ 
ing the period for which the Commissioner 
shall require a return of taxes under this 
subchapter to be made and which is payable 
during the calendar month following such 
period shall be deemed to have been paid 
during such period only. 

(f) United States. The term “United 
States” when used in a geographical sense 


means the States, Alaska, Hawaii, and the 
District of Columbia. 

(g) Company. The term “company” in¬ 
cludes corporations, associations, and joint- 
stock companies. 

(h) Carrier. The term “carrier” means 
an express company, sleeping-car company, 
or carrier by railroad, subject to part I of 
the Interstate Commerce Act. 

• • • • • 

§ 402.216 Railroad industry — em¬ 
ployees and employee representatives 
under section 1532 of the Internal Reve¬ 
nue Code. Services performed by an 
individual as an “employee” or as an “em¬ 
ployee representative,” as those terms are 
defined in section 1532 of subchapter B 
of chapter 9 of the Internal Revenue Code 
(which subchapter corresponds to and, 
effective April 1, 1939. superseded the 
Carriers Taxing Act of 1937), are ex¬ 
cepted. (For definitions of employee and 
employee representative, see such sec¬ 
tion and the regulations issued pursuant 
to such subchapter B.) * 

Section 1426 (b) (10) (A) or the Act 

The term "employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939, by an employee for 
the person employing him * * • 

except— 

(10) (A) Service performed in any calendar 
quarter in the employ of any organization 
exempt from Income tax under section 101, 
if— 

(i) the remuneration for such service does 
not exceed $45, or 

(11) such service is in connection with the 
collection of dues or premiums for a fra¬ 
ternal beneficiary society, order, or associa¬ 
tion, and is performed away from the home 
office, or Is ritualistic service in connection 
with any such society, order, or association, 
or 

(ill) such service Is performed by a stu¬ 
dent who is enrolled and is regularly attend¬ 
ing classes at a school, college, or university; 
(Sec. 1426 (b) (10) (A),IJt.C., as amended by 
Sec. 606, Social Security Act Amendments of 
1939.) 

Section 101 op the Internal Revenue Code 

The following organizations shall be exempt 
from taxation under this chapter— 

(1) Labor ♦ • • organizations; 

(2) Mutual savings banks not having a 
capital stock represented by shares; 

(3) Fraternal beneficiary societies, orders, 
or associations, (A) operating under the lodge 
system or for the exclusive benefit of the 
members of a fraternity itself operating under 
the lodge system; and (B) providing for the 
payment of life, sick, accident, or other bene¬ 
fits to the members of such society, order, or 
association or their dependents; 

(4) Domestic building and loan associations 
substantially all the business of which is 
confined to making loans to members; and 
cooperative banks without capital stock or¬ 
ganized and operated for mutual purposes 
and without profit; 

(5) Cemetery companies owned and op¬ 
erated exclusively for the benefit of their 
members or which are not operated for profit; 
and any corporation chartered solely for 
burial purposes as a cemetery corporation and 
not permitted by Its charter to engage in any 
business not necessarily incident to that pur¬ 
pose, no part of the net earnings of which 
inures to the benefit of any private share¬ 
holder or individual; 

• • • • • 

(7) Business leagues, chambers of com¬ 
merce, real-estate boards, or boards of trade, 
not organized for profit and no part of the 
net earnings of which inures to the benefit 
of any private shareholder or individual; 

(8) Civic leagues or organizations not or¬ 
ganized. for profit but operated exclusively 
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for the promotion of social welfare, or local 
associations of employees, the membership 
of which is limited to the employees of a 
designated person or persons in a particular 
municipality, and the net earnings of which 
are devoted exclusively to charitable, edu¬ 
cational, or recreational purposes; 

(9) Clubs organized and operated exclu¬ 
sively for pleasure, recreation, and other non¬ 
pros table purposes, no part of the net earn¬ 
ings of which inures to the benefit of any 
private shareholder; 

(10) Benevolent life insurance associations 
of a purely local character, mutual ditch or 
irrigation companies, mutual or cooperative 
telephone companies, or like organization*;- 
but only If 85 per centum or more of the 
income consists of amounts collected from 
members for the sole purpose of meeting 
losses and expenses; 

(11) Farmers’ or other mutual hail, cy¬ 
clone. casualty, or fire insurance companies 
or associations (including lnterinsurcrs and 
reciprocal underwriters) the Income of which 
is used or held for the purpose of paying 
losses or expenses; 

(12) Farmers’, fruit growers’, or like asso¬ 
ciations organized and operated on a coopera¬ 
tive basis (a) for the purpose of marketing 
the products of members or other producers! 
and turning back to them the proceeds of 
sales, less the necessary marketing expenses, 
on the basis of either the quantity or the 
value of the products’ furnished by them, 
or (b) for the purpose of purchasing supplies 
and equipment for the use of members or 
other persons, and turning over such *up- 
plies and equipment to them at actual cost, 
plus necessary expenses. Exemption shall 
not be denied any such association because 
it has capital stock, if the dividend rate 
of such stock Is fixed at not to exceed the 
legal rate of interest in the State of incor¬ 
poration or 8 per centum per annum, which¬ 
ever is greater, on the value of the considera¬ 
tion for which the stock was issued, and if 
substantially all such stock (other than non¬ 
voting preferred stock, the owners of which 
are not entitled or permitted to participate, 
directly or indirectly, in the profits of the 
association, upon dissolution or otherwise, 
beyond the fixed dividends) is owned by 
producers who market their products or pur¬ 
chase their supplies and equipment through 
the association; nor shall exemption be de¬ 
nied any such association because there is 
accumulated and maintained by it a reserve 
required by State law or a reasonable reserve 
for any necessary purpose. Such an associa¬ 
tion may market the products of nonmem¬ 
bers in an amount the value of which does 
not exceed the value of the products mar¬ 
keted for members, and may purchase sup¬ 
plies and equipment for nonmembers in an 
amount the value of which does not exceed 
the value of the supplies and equipment 
purchased for members, provided the value 
of the purchases made for persons who are 
neither members nor producers does not 
exceed 15 per centum of the value of all its 
purchases. Business done for the United 
States or any of its agencies shall be disre¬ 
garded in determining the right to exemption 
under this paragraph; 

(13) Corporations organized by an asso¬ 
ciation exempt under the provisions of para¬ 
graph (12), or members thereof, for the 
purpose of financing the ordinary crop oper¬ 
ations of such members or other producers, 
and operated in conjunction with such asso¬ 
ciation. Exemption shall not he denied any 
such corporation because it has capital 
stock, If the dividend rate of such stock Is 
fixed at not to exceed the legal rate of in¬ 
terest in the State of incorporation or 8 per 
centum per annum, whichever is greater, on 
the value of the consideration for which the 
stock was issued, and if substantially all 
such stock (other than nonvoting preferred 
stock, the owners of which are not entitled 
or permitted to participate, directly or indi¬ 
rectly, in the profits of the corporation, 
upon dissolution or otherwise, beyond the 
fixed dividends) Is owned by such associa¬ 
tion. or members thereof; nor shall exemp¬ 
tion be denied any such corporation because 
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there Is accumulated and maintained by It 
a reserve required by State law or a reason¬ 
able reserve for any necessary purpose; 

(14) Corporations organized for the ex¬ 
clusive purpose of holding title to property, 
collecting income therefrom, and turning 
over the entire amount thereof, less expenses, 
to an organization which itself is exempt 
from the tax imposed by this chapter; 

(15) Corporations organized under Act of 
Congress, if such corporations are Instru¬ 
mentalities of the United States and if, 
under such Act, as amended and supple¬ 
mented, such corporations are exempt from 
Federal Income taxes; 

* * • • • 

(17) Teachers’ retirement fund associa¬ 
tions of a purely local character, if (A) no 
part of their net earnings inures (other than 
through payment of retirement benefits) to 
the benefit of any private shareholder or 
Individual, and (B) the income consists 
solely of amounts received from public tax¬ 
ation. amounts received from assessments 
upon the teaching salaries of members, and 
income in respect of investments; 

(18) Religious or apostolic associations or 
corporations, if such associations or corpora¬ 
tions have a common treasury or community 
treasury, even if such associations or cor¬ 
porations engage in business for the com¬ 
mon benefit of the members, but only if 
the members thereof Include (at the time of 
filing their returns) in their gross income 
their entire pro-rata shares, whether distrib¬ 
uted or not. of the net income of the asso¬ 
ciation or corporation for such year. Any 
amount so Included In the gross income of 
a member shall be treated as a dividend 
received. 

• # • • • 

(Sec. 101, IJR.C., as amended by sec. 217, 
Revenue Act of 1939) 

§ 402.217 Organizations exempt from 
income tax —(a) In general. This sec¬ 
tion deals with the exception of services 
performed in the employ of certain or¬ 
ganizations exempt from income tax un¬ 
der section 101 of the Internal Revenue 
Code. If the services meet the tests set 
forth in paragraph (b), (c), or (d), such 
services are excepted. 

(See also section 402.215 for provi¬ 
sions relating to the exception of services 
performed in the employ of religious, 
charitable, scientific, literary, and educa¬ 
tional organizations and community 
chests of the type described in section 
101 (6) of the Internal Revenue Code; 
section 402218 for provisions relating to 
the exception of services performed in 
the employ of agricultural and horti¬ 
cultural organizations exempt from in¬ 
come tax under section 101 (1) of the 
Code; section 402.219 for provisions re¬ 
lating to the exception of services per¬ 
formed in the employ of voluntary em¬ 
ployees’ beneficiary associations of the 
type described in section 101 (16) of the 
Code; and section 402220 for provisions 
relating to the exception of services per¬ 
formed in the employ of Federal em¬ 
ployees’ beneficiary associations of the 
type described in section 101 (19) of the 
Code.) 

(b) Remuneration not in excess of $45 
for calendar quarter . Services performed 
by an employee in a calendar quarter in 
the employ of an organization exempt 
from income tax under section 101 of 
the Internal Revenue Code are excepted, 
if the remuneration for the services does 
No. 39-3 


not exceed $45. The exception applies 
separately with respect to each organiza¬ 
tion for which the employee renders serv¬ 
ices in a calendar quarter, A calendar 
quarter is a period of three calendar 
months ending on March 31, June 30, 
September 30, or December 31. The 
type of services performed by the em¬ 
ployee and the place where the services 
are performed are immaterial; the statu¬ 
tory tests are the character of the or¬ 
ganization in whose employ the services 
are performed and the amount of the 
remuneration for services performed by 
the employee in the calendar quarter. 

Example 1. X is a local lodge of a 
fraternal organization and is exempt 
from income tax under section 101 (3) 
of the Internal Revenue Code. X has two 
paid employees, A. who serves exclusively 
as recording secretary for the lodge, and 
B, who performs services for the lodge as 
janitor of its clubhouse. For services 
performed during the first calendar quar¬ 
ter of 1940 (that is. January 1, 1940, 
through March 31, 1940, both dates in¬ 
clusive) A earns a total of $30. For 
services performed during the same cal¬ 
endar quarter B earns $180. Since the 
remuneration for the services performed 
by A during such quarter does not exceed 
$45, all of such services are excepted, and 
the tax does not attach with respect to 
any of the remuneration for such serv¬ 
ices. Since the remuneration for the 
services performed by B during such 
quarter, however, does exceed $45, none 
of such services are excepted, and the 
tax attaches with respect to all of the 
remuneration for such services (that is, 
$180) as and when paid. 

Example 2. The facts are the same as 
in example 1, above, except that on April 
1, 1940, A’s salary is increased and, for 
services performed during the calendar 
quarter beginning on that date (that is, 
April 1,1940, through June 30, 1940, both 
dates inclusive), A earns a total of $60. 
Although all of the services performed by 
A during the first quarter were excepted, 
none of A’s services performed during 
the second quarter are excepted since the 
remuneration for such services exceeds 
$45. The tax attaches with respect to all 
of the remuneration for services per¬ 
formed during the second quarter (that 
is, $60) as and when paid. 

Example 3. The facts are the same as 
in example 1, above, except that A earns 
$120 for services performed during the 
year 1940, and such amount is paid to 
him in a lump sum at the end of the year. 
The services performed by A in any cal¬ 
endar quarter during the year are ex¬ 
cepted if the portion of the $120 attribut¬ 
able to services performed in that quarter 
does not exceed $45. If, however, the 
portion of the $120 attributable to serv¬ 
ices performed in any calendar quarter 
during the year does exceed $45, the serv¬ 
ices during that quarter are not excepted, 
and the tax attaches with respect to that 
portion of the remuneration attributable 
to his services in that quarter. 


(c) Collection of dues or premiums for 
fraternal beneficiary societies, and ritu¬ 
alistic services in connection with such 
societies. The following services per¬ 
formed by an employee in the employ 
of a fraternal beneficiary society, order, 
or association exempt from income tax 
under section 101 of the Internal Reve¬ 
nue Code are excepted: 

(1) Services performed away from the 
home office of such a society, order, or 
association in connection with the col¬ 
lection of dues or premiums for such 
society, order, or association: and 

(2) Ritualistic services (wherever per¬ 
formed) in connection with such a so¬ 
ciety, order, or association. 

For purposes of this paragraph the 
amount of the remuneration for services 
performed by the employee in the calen¬ 
dar quarter is immaterial; the statutory 
tests are the character of the organiza¬ 
tion in whose employ the services are 
performed, the type of services, and, in 
the case of collection of dues or premi¬ 
ums, the place where the services are 
performed. 

(d) Students employed by organiza¬ 
tions exempt from income tax. Services 
performed in the employ of an organi¬ 
zation exempt from income tax under 
section 101 of the Internal Revenue Code 
by a student who is enrolled and is regu¬ 
larly attending classes at a school, col¬ 
lege, or university, are excepted. For 
purposes of this paragraph, the amount 
of remuneration for services performed 
by the employee in the calendar quarter, 
the type of services, and the place where 
such services are performed are immate¬ 
rial; the statutory tests are the char¬ 
acter of the organization in whose em¬ 
ploy the services are performed and the 
status of the employee as a student en¬ 
rolled and regularly attending classes at 
a school, college, or university. 

The term “school, college, or univer¬ 
sity” within the meaning of this excep¬ 
tion is to be taken in its commonly or 
generally accepted sense. 

(For provisions relating to services per¬ 
formed by a student enrolled and reg¬ 
ularly attending classes at a school, 
college, or university not exempt from 
income tax in the employ of such 
school, college, or university, see section 
402.221.) • 

Section 1426 (b) (10) (B) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31, 1939, by an employee for 
the person employing him • • • except— 

(10) (B) Service performed in the employ 
of an agricultural or horticultural organiza¬ 
tion exempt from Income tax under section 
101 (1); (Sec. 1426 (b) (10) (B), I.R.C., as 
amended by sec. 606. Social Security Act 
Amendments of 1939.) 

Section 101 (1) of the Internal Revenue 
Code 

The foUowlng organizations shall be ex¬ 
empt from taxation under this chapter— 

(1) • • • agricultural, or horticul¬ 

tural organizations; 









786 


FEDERAL REGISTER, Tuesday, February 27, 1940 


§ 402.218 Agricultural and horticul¬ 
tural organizations exempt from, income 
tax. Services performed by an employee 
in the employ of an agricultural or horti¬ 
cultural organization exempt from in¬ 
come tax under section 101 (1) of the 
Internal Revenue Code are excepted. 

For purposes of this exception, the type 
of services performed by the employee, 
the amount of remuneration for such 
services, and the place where such serv¬ 
ices are performed are immaterial; the 
statutory test is the character of the 
organization in whose employ the serv¬ 
ices are performed.* 

Section 1426 (b) (10) (C) of the Act 

The term , •employment ,, means • • • 

any service, of whatever nature, performed 
after December 31, 1939. by an employee for 
the person employing him • • • except— 

(10) (C) Service performed in the employ 
of a voluntary employees’ beneficiary associ¬ 
ation providing for the payment of life. sick, 
accident, or other benefits to the members of 
such association or their dependents, if (i) no 
part of Its net earnings Inures (other than 
through such payments) to the benefit of any 
private shareholder or individual, and (11) 85 
per centum or more of the income consists 
of amounts collected from members for the 
sole purpose of making such payments and 
meeting expenses: (Sec. 1426 (b) (10) (C). 
IU.C.. as amended by sec. 606, Social Security 
Act Amendments of 1939.) 

§ 402.219 Voluntary employees' bene¬ 
ficiary associations. Services performed 
by an employee in the employ of an or¬ 
ganization of the character described in 
section 1426 (b) (10) (C) of the Act are 
excepted. 

For purposes of this exception, the type 
of services performed by the employee, 
the amount of remuneration for such 
services, and the place where such serv¬ 
ices are performed are immaterial; the 
statutory test is the character of the or¬ 
ganization in whose employ the services 
are performed.* 

Section 1426 (b) (10) (D) of the Act 

The term “employment” means • • * 

any service, of whatever nature, performed 
after December 31. 1939, by an employee for 
the person employing him • • • ex¬ 

cept— 

(10) (D) Service performed in the employ 
of a voluntary employees' beneficiary associa¬ 
tion providing for the payment of life, sick, 
accident, or other benefits to the members 
of such association or their dependents or 
their designated beneficiaries, if (i) admis¬ 
sion to membership in such association is 
limited to individuals who are officers or em¬ 
ployees of the United States Government, 
and (ii) no part of the net earnings of such 
association Inures (other than through such 
payments) to the benefit of any private 
shareholder or individual; (Sec. 1426 (b) 
(10) (D). I.B.C., as amended by sec. 606, 
Social Security Act Amendments of 1939.) 

§ 402.220 Federal employees' benefici¬ 
ary associations. —Services performed by 
an employee in the employ of an organi¬ 
zation of the character described in sec¬ 
tion 1426 (b) (10) (D) are excepted. 

For purposes of this exception, the 
type of services performed by the em¬ 
ployee. the amount of remuneration for 
such services, and the place where such 
services are performed are immaterial; 
the statutory test is the character of the 


organization in whose employ the serv¬ 
ices are performed.* 

Section 1426 (b) (10) (E) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939, by an employee for 
the person employing him • • • ex¬ 

cept— 

(10) (E) Service performed in any calen¬ 
dar quarter in the employ of a school, col¬ 
lege, or university, not exempt from Income 
tax under section 101, if such service is per¬ 
formed by a student who is enrolled and is 
regularly attending classes at such school, 
college, or university, and the remuneration 
for such service does not exceed $45 (exclu¬ 
sive of room, board, and tuition); (Sec. 1426 
(b) (10) (E), IU.C., as amended by sec. 606, 
Social Security Act Amendments of 1939.) 

§ 402.221 Students employed by 
schools, colleges, or universities not ex¬ 
empt from income tax. Services per¬ 
formed in a calendar quarter by a student 
in the employ of a school, college, or uni¬ 
versity not exempt from income tax un¬ 
der section 101 of the Internal Revenue 
Code are excepted, provided: 

(1) The services are performed by a 
student who is enrolled and is regularly 
attending classes at such school, college, 
or university; and 

(2) The remuneration for such services 
performed in such calendar quarter does 
not exceed $45, exclusive of room, board, 
and tuition furnished by the school, col¬ 
lege, or university. 

A calendar quarter is a period of three 
calendar months ending cn March 31, 
June 30, September 30, or December 31. 

For purposes of this exception, the type 
of services performed by the employee 
and the place where the services are per¬ 
formed are immaterial; the statutory 
tests are the character of the organiza¬ 
tion in whose employ the services are 
performed, the amount of remuneration 
for services performed by the employee 
in the calendar quarter, and the status 
of the employee as a student enrolled 
and regularly attending classes at the 
school, college, or university in whose 
employ he performs the services. 

The term “school, college, or univer¬ 
sity” within the meaning of this excep¬ 
tion is to be taken in its commonly or 
general accepted sense. 

(For provisions relating to services per¬ 
formed by a student in the employ of an 
organization exempt from income tax, see 
section 402.217 (d).)* 

Section 1426 (b) (11) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939. by an employee for 
the person employing him • • • ex¬ 

cept— 

(11) Service performed in the employ of a 
foreign government (including service as a 
consular or other officer or employee or a 
nondiplomatic representative): (Sec. 1426 
(b) (11), I.R.C.. as added by sec. 606, Social 
Security Act Amendments of 1939.) 

§ 402.222 Foreign governments . Serv¬ 
ices performed by an employee in the 
employ of a foreign government are ex¬ 
cepted. The exception includes not only 
services performed by ambassadors, min¬ 


isters, and other diplomatic officers and 
employees but also services performed 
as a consular or other officer or employee 
of a foreign government, or as a non¬ 
diplomatic representative thereof. 

For purposes of this exception, the citi¬ 
zenship or residence of the employee is 
immaterial. It is also immaterial 
whether the foreign government grants 
an equivalent exemption with respect to 
similar services performed in the foreign 
country by citizens of the United States.* 
Section 1426 (b) (12) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31, 1939, by an employee for 
the person employing him * •• ex¬ 

cept— 

(12) Service performed In the employ of 
an instrumentality wholly owned by a for¬ 
eign government— 

(A) If the service is of a character similar 
to that performed in foreign countries by 
employees of the United States Government 
or of an instrumentality there; and 

(B) If the Secretary of State shall certify 
to the Secretary of the Treasury that the for¬ 
eign government, with respect to whose in¬ 
strumentality and employees thereof exemp¬ 
tion is claimed, grants an equivalent exemp¬ 
tion with respect to similar service performed 
in the foreign country by employees of the 
United States Government and of Instrumen¬ 
talities thereof: (Sec. 1426 (b) (12), I.R.C., 
as added by sec. 606, Social Security Act 
Amendments of 1939.) 

§ 402.223 Wholly owned instrumen¬ 
talities of a foreign government. Serv¬ 
ices performed by an employee in the 
employ of certain instrumentalities of a 
foreign government are excepted. The 
exception includes all services performed 
in the employ of an instrumentality of 
the government of a foreign country, pro¬ 
vided: 

(1) The instrumentality is wholly 
owned by the foreign government; 

(2) The services are of a character 
similar to those performed in foreign 
countries by employees of the United 
States Government or of an instrumen¬ 
tality thereof; and 

(3) The Secretary of State certifies 
to the Secretary of the Treasury that 
the foreign government, with respect to 
whose instrumentality and employees 
thereof exemption is claimed, grants an 
equivalent exemption with respect to 
services performed in the foreign coun¬ 
try by employees of the United States 
Government and of instrumentalities 
thereof. 

For purposes of this exception, the 
citizenship or residence of the employee 
Is immaterial.* 

Section 1426 (b) (13) of the Act 

The term “employment” means * * * 

any service, of whatever nature, performed 
after December 31, 1939, by an employee for 
the person employing him • * • ex¬ 

cept— 

(13) Service performed as a student nurse 
in the employ of a hospital or a nurses 
training school by an individual who is en¬ 
rolled and is regularly attending classes in 
a nurses’ training school chartered or ap¬ 
proved pursuant to State law; and service 
performed as an interne in the employ or a 
hospital by an individual who has completed 
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a four years* course In a medical school 
chartered or approved pursuant to State 
law; (Sec. 1426 (b) (13). IRC., as added by 
sec. 606, Social Security Act Amendments of 

1939.) 

§ 402.224 Student nurses and hospital 
internes. Services performed as a stu¬ 
dent nurse in the employ of a hospital 
or a nurses* training school are excepted 
provided the student nurse is enrolled 
and regularly attending classes in a 
nurses’ training school, and such nurses’ 
training school is chartered or approved 
pursuant to State law. 

Services performed as an interne (as 
distinguished from a resident doctor) in 
the employ of a hospital are excepted 
provided the interne has completed a 
four years’ course in a medical school 
chartered or approved pursuant to State 
law.* 

Section 1426 (b) (14) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939, by an employee 
for the person employing him • * * 

except— 

(14) Service performed by an individual 
in (or as an officer or member of the crew 
of a vessel while it is engaged in) the 
catching, taking, harvesting, cultivating, or 
farming of any kind of fish, shellfish, Crusta¬ 
cea. sponges, seaweeds, or other aquatic 
forms of animal and vegetable life (includ¬ 
ing service performed by any such individual 
as an ordinary incident to any such activ¬ 
ity). except (A) service performed in con¬ 
nection with the catching or taking of 
salmon or halibut, for commercial purposes, 
and (B) service performed on or in connec¬ 
tion with a vessel of more than ten net tons 
(determined in the manner provided for 
determining the register tonnage of mer¬ 
chant vessels under the laws of the United 
States); or (Sec. 1426 (b) (14). IRC., as 
added by sec. 606. Social Security Act 
Amendments of 1939.) 

§ 402.225 Fishing —(a) In general. 
Subject to the limitations prescribed in 
paragraphs (b) and (c), the services de¬ 
scribed in this paragraph are excepted. 
Services performed by an individual in 
the catching, taking, harvesting, culti¬ 
vating, or farming of any kind of fish, 
shellfish (for example, oysters, clams, 
and mussels), Crustacea (for example, 
lobsters, crabs, and shrimps), sponges, 
seaweeds, or other aquatic forms of ani¬ 
mal and vegetable life are excepted. The 
exception extends to services performed 
as an officer or member of the crew of a 
vessel while the vessel is engaged in any 
such activity whether or not the officer or 
member of the crew is himself so en¬ 
gaged. In the case of an individual who 
is engaged in any such activity in the 
employ of any person, the services per¬ 
formed, by such individual in the employ 
of such person, as an ordinary incident 
to any such activity are also excepted. 
Similarly, for example, the shore services 
of an officer or member of the crew of a 
vessel engaged in any such activity are 
excepted if such services are an ordinary 
incident to any such activity. Services 
performed as an ordinary incident to any 
such activity may include, for example, 
services performed in such cleaning, 
icing, and packing of fish as are neces¬ 


sary for the immediate preservation of 
the catch. 

(b) Salmon and halibut fishing. Serv¬ 
ices performed in connection with the 
catching or taking of salmon or halibut, 
for commercial purposes, are not within 
the exception. Thus, neither the serv¬ 
ices of an officer or member of the crew 
of a vessel (irrespective of its tonnage) 
which is engaged in the catching or tak¬ 
ing of salmon or halibut, for commercial 
purposes, nor the services of any other 
individual in connection with such activ¬ 
ity. are within the exception. 

(c) Vessels of more than 10 net tons. 
Services described in paragraph <a) per¬ 
formed on or in connection with a vessel 
of more than 10 net tons are not within 
the exception. For purposes of the ex¬ 
ception, the tonnage of the vessel shall 
be determined in the manner provided 
for determining the register tonnage of 
merchant vessels under the laws of the 
United States.* 

Section 1426 (b) (is) of the Act 

The term “employment” means • • • 

any service, of whatever nature, performed 
after December 31. 1939, by an employee for 
the person employing him • • • except— 

(15) Service performed by an individual 
under the age of eighteen In the delivery or 
distribution of newspapers or shopping news, 
not including delivery or distribution to any 
point for subsequent delivery or distribution. 
(Sec. 1426 (b) (15). IRC., as added by sec. 
606, Social Security Act Amendments of 
1939.) 

§ 402.226 Delivery and distribution of 
newspapers and shopping news. Services 
performed by an employee under the age 
of 18 in the delivery or distribution of 
newspapers or shopping news, not in¬ 
cluding delivery or distribution to any 
point for subsequent delivery or distribu¬ 
tion, are excepted. Thus, the services 
performed by an employee under the age 
of 18 in making house-to-house delivery 
of newspapers or shopping news, includ¬ 
ing handbills and other similar types of 
advertising material, are excepted. 

The exception continues only during 
the time that the employee is under the 
age of 18.* 

Section 1426 (a) of the Act 

The term “wages” means all remuneration 
for employment, including the cash value of 
all remuneration paid in any medium other 
than cash; except that such term shall not 
include— 

(1) That part of the remuneration which, 
after remuneration equal to $3,000 has been 
paid to an individual by an employer with 
respect to employment during any calendar 
year, is paid to such individual by such em¬ 
ployer with respect to employment during 
such calendar year; 

(2) The amount of any payment made to, 
or on behalf of. an employee under a plan 
or system established by an employer which 
makes provision for his employees generally 
or for a class or classes of his employees (in¬ 
cluding any amount paid by an employer for 
Insurance or annuities, or into a fund, to 
provide for any such payment), on account 
of (A) retirement, or (B) sickness or accident 
disability, or (O) medical and hospitalization 
expenses in connection with sickness or acci¬ 
dent disability, or (D) death, provided the 
employee (1) has not the option to receive, 
instead of provision for such death benefit, 
any part of such payment or. if such death 


benefit is insured, any part of the premiums 
(or contributions to premiums) paid by his 
employer, and (ii) has not the right, under 
the provisions of the plan or system or policy 
of Insurance providing for such death benefit, 
to assign such beueflt, or to receive a cash 
consideration in lieu of such benefit either 
upon his withdrawal from the plan or system 
providing for such benefit or upon termina¬ 
tion of such plan or system or policy of insur¬ 
ance or of his employment with such em¬ 
ployer; 

(3) The payment by an employer (without 
deduction from the remuneration of the em¬ 
ployee) (A) of the tax Imposed upon an 
employee under section 1400 or (B) of any 
payment required from an employee under 
a State unemployment compensation law; or 

(4) Dismissal payments which the em¬ 
ployer is not legally required to make. (Sec. 
1426 (a), I.R.C., as amended by sec. 606, 
Social Security Act Amendments of 1939.) 

Section 1427 of the Act 

Whenever under this subchapter or any Act 
of Congress, or under the law of any State, 
an employer is required or permitted to de¬ 
duct any amount from the remuneration of 
an employee and to pay the amount deducted 
to the United States, a State, or any political 
subdivision thereof, then for the purposes of 
this subchapter the amount so deducted shall 
be considered to have been paid to the em¬ 
ployee at the time of such deduction. 

§ 402.227 Wages —(a) In general. 
Whether remuneration paid on or after 
January 1, 1940, for employment per¬ 
formed after December 31, 1936, consti¬ 
tutes wages is determined under section 
1426 (a) of the Act, that is, section 1426 
(a), as amended, effective January 1, 
1940, by section C06 of the Social Se¬ 
curity Act Amendments of 1939. This 
section of these regulations and section 
402.228 (relating to exclusions from 
wages) apply with respect only to re¬ 
muneration paid on or after January 1, 
1940, for employment performed after 
December 31, 1936. Whether remunera¬ 
tion paid prior to January 1, 1940, for 
employment performed after December 
31, 1936, constitutes wages shall be de¬ 
termined in accordance with the appli¬ 
cable provisions of Regulations 91. 

The term “wages” means all remuner¬ 
ation for employment unless specifically 
excepted under section 1426 (a) of the 
Act. (See section 402.228) 

The name by which the remuneration 
for employment is designated is imma¬ 
terial. Thus, salaries, fees, bonuses, and 
commissions on sales or on insurance 
premiums, are wages within the meaning 
of the Act if paid as compensation for 
employment. 

The basis upon which the remuneration 
is paid is immaterial in determining 
whether the remuneration constitutes 
wages. Thus, it may be paid on the basis 
of piecework, or a percentage of profits; 
and it may be paid hourly, daily, weekly, 
monthly, or annually. 

The medium in which the remunera¬ 
tion is paid is also immaterial. It may be 
paid in cash or in something other than 
cash, as for example, goods, lodging, food, 
or clothing. Remuneration paid in items 
other than cash shall be computed on 
the basis of the fair value of such items 
at the time of payment. 

Ordinarily, facilities or privileges (such 
as entertainment, medical services, or 
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so-called “courtesy” discounts on pur¬ 
chases), furnished or offered by an em¬ 
ployer to his employees generally, are not 
considered as remuneration for employ¬ 
ment if such facilities or privileges are 
of relatively small value and are offered 
or furnished by the employer merely as 
a means of promoting the health, good 
will, contentment, or efficiency of his 
employees. The term “facilities or priv¬ 
ileges,” however, does not ordinarily in¬ 
clude the value of meals or lodging fur¬ 
nished. for example, to restaurant or 
hotel employees, or to seamen or other 
employees aboard vessels, since generally 
these items constitute an appreciable 
part of the total remuneration of such 
employees. 

Remuneration for employment, unless 
such remuneration is specifically ex¬ 
cepted under section 1426 (a), consti¬ 
tutes wages even though at the time paid 
the relationship of employer and em¬ 
ployee no longer exists between the per¬ 
son in whose employ the services were 
performed and the individual who per¬ 
formed them. 

Example . A is employed by B during 
the month of January 1940 in employ¬ 
ment and is entitled to receive remuner¬ 
ation of $100 for the services performed 
for B, the employer, during the month. 
A leaves the employ of B at the close of 
business on January 31, 1940. On Feb¬ 
ruary 15, 1940 (when A is no longer an 
employee of B), B pays A the remunera¬ 
tion of $100 which was earned for the 
services performed in January. The $100 
is wages within the meaning of the Act, 
and the tax is payable with respect 
thereto. 

< b) Certain items included as wages — 

(1) Vacation allowances. Amounts of 
so-called “vacation allowances” paid to 
an employee constitute wages. Thus, the 
salary of an employee on vacation, paid 
notwithstanding his absence from work, 
constitutes wages. 

(2) Traveling expenses. Amounts 
paid to traveling salesmen or other em¬ 
ployees as allowance or reimbursement 
for traveling or other expenses incurred 
in the business of the employer consti¬ 
tute wages only to the extent of the ex¬ 
cess of such amounts over such expenses 
actually incurred and accounted for by 
the employee to the employer. Thus, 
the wages of a salesman, who is em¬ 
ployed on a straight salary basis with 
an allowance to cover all necessary ex¬ 
penses incurred in the employer’s busi¬ 
ness, are computed by adding to the 
salary the amount of the excess, if any, 
of the expense allowance over the ex¬ 
penses actually incurred and accounted 
for by the employee to the employer. 

(3) Deductions by an employer from 
wages of an employee. The amount of 
any tax which is required by section 
1401 (a) of the Act to be deducted by 
the employer from the wages of an em¬ 
ployee is considered to be a part of the 
employee’s wages, and is deemed to be 
paid to the employee as wages at the 
time that the deduction is made. Other 


amounts deducted from the wages of an 
employee by an employer also constitute 
wages paid to the employee at the time 
of the deduction. It is immaterial that 
the Act, or any Act of Congress, or the 
law of any State, requires or permits 
such deductions and the payment of the 
amount thereof to the United States, a 
State, or any political subdivision 
thereof.* 

§ 402.228 Exclusions from wages —(a) 
$3,000 limitation. The term “wages” 
does not include that part of the remu¬ 
neration paid by an employer to an em¬ 
ployee for employment performed for 
him during any calendar year which ex¬ 
ceeds the first $3,000 paid by such em¬ 
ployer to such employee for employment 
performed during such calendar year. 

The $3,000 limitation applies only if 
the remuneration received by an em¬ 
ployee from the same employer for em¬ 
ployment during any one calendar year 
exceeds $3,000. The limitation relates 
to remuneration for employment during 
any one calendar year and not to the 
amount of remuneration (irrespective 
of the year of employment) which is 
paid or received in any one calendar 
year. 

Example 1. Employee A, in 1940, re¬ 
ceives $2,500 from employer B on ac¬ 
count of $3,000 due him for employ¬ 
ment performed in 1940. In 1941 A re¬ 
ceives from employer B the balance of 
$500 due him for employment per¬ 
formed in the prior year (1940) and also 
$3,000 for employment performed in 
1941. Although A actually receives total 
remuneration of $3,500 during the cal¬ 
endar year 1941, that entire amount is 
subject to tax, that is, $3,000 with re¬ 
spect to employment during 1941 and 
$500 with respect to employment dur¬ 
ing 1940 (this $500 added to the $2,500 
paid in 1940 constitutes the maximum 
wages which could be received from any 
one employer by A with respect to em¬ 
ployment during the calender year 
1940). 

If the employee has more than one 
employer during a calendar year, the 
limitation of wages to the first $3,000 of 
remuneration received applies, not to 
the aggregate remuneration received 
from all employers with respect to em¬ 
ployment during that year, but instead 
to the remuneration received from each 
employer with respect to employment 
during that year. In such case the first 
$3,000 received from each employer con¬ 
stitutes wages and is subject to the tax. 
even though, under section 1401 (d) of 
the Act, the employee may be entitled 
to a refund of any amount of employees’ 
tax deducted from his wages and paid 
to the collector which exceeds the em¬ 
ployees’ tax with respect to the first 
$3,000 of wages received for services 
performed during such year. (In this 
connection and in connection with the 
two examples immediately following, see 
section 402.705, relating to special re¬ 
funds of employees’ tax on wages over 
$3,000.) 


Example 2. Employee C receives from 
employer D a salary of $600 a month ror 
employment by D during the first seven 
months of 1940, or total remuneration 
of $4,200. At the end of the fifth month 
C has received $3,000 from employer D, 
and only that part of his total remuner¬ 
ation from D constitutes wages subject 
to the tax. The $600 received by em¬ 
ployee C from employer D for employ¬ 
ment during the sixth month, and the 
like amount received for employment 
during the seventh month, are not in¬ 
cluded as wages and are not subject to 
the tax. At the end of the seventh 
month C leaves the employ of D and 
enters the employ of E. C receives re¬ 
muneration of $600 a month from em¬ 
ployer E for the remaining five months 
of 1940, or total remuneration of $3,000 
from employer E. The entire $3,000 re¬ 
ceived by C from employer E constitutes 
wages and is subject to the tax. Thus, 
the first $3,000 received from employer 
D and the entire $3,000 received from 
employer E constitute wages. 

Example 3. F is simultaneously an 
officer (an employee) of the X Corpora¬ 
tion, the Y Corporation, and the Z Cor¬ 
poration during the calendar year 1940 
and receives a salary of $3,000 from each 
corporation. Each $3,000 received by F 
from each of the corporations X, Y, and 
Z (whether or not such corporations are 
related) constitutes wages and is subject 
to the tax. 

(b) Employers' plans providing for 
payments on account of retirement, sick¬ 
ness or accident disability, medical and 
hospitalization expenses , or death. Un¬ 
der section 1426 (a) (2) of the Act, the 
term “wages” does not include the 
amount of any payment made to, or on 
behalf of, an employee under a plan or 
system established by an employer which 
makes provision for his employees gen¬ 
erally or for a class or classes of his em¬ 
ployees (including any amount paid by 
an employer for insurance or annuities, 
or into a fund, to provide for any such 
payment), on account of: 

(1) retirement, 

(2) sickness or accident disability, 

(3) medical and hospitalization ex¬ 
penses in connection with sickness or 
accident disability, or 

(4) death, provided the employee (i) 
has not the option to receive, instead of 
provisions for such death benefit, any 
part of such payment or, if such death 
benefit is insured, any part of the pre¬ 
miums (or contributions to premium 0 ) 
paid by his employer, and (ii) has not the 
right, under the provisions of the plan or 
system or policy of insurance providing 
for such death benefit, to assign such 
benefit, or to receive a cash consideration 
in lieu of such benefit either upon his 
withdrawal from the plan or system pro¬ 
viding for such benefit or upon termina¬ 
tion of such plan or system or policy of 
Insurance or of his employment with 
such employer. 

The plan or system established by an 
employer need not provide for payments 
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on account of all of the specified items, 
but such plan or system may provide for 
any one or more of such items. 

It is immaterial for purposes of this 
exclusion whether the amount or possi¬ 
bility of such benefit payments is taken 
into consideration in fixing the amount 
of an employee's remuneration or 
whether such payments are required, ex¬ 
pressly or impliedly, by the contract of 
service. 

(c) Payment by an employer of em¬ 
ployees’ tax or employees' contributions 
under a State law . The term “wages” 
does not include the amount of any pay¬ 
ment by an employer (without deduction 
from the remuneration of, or other re¬ 
imbursement from, the employee) of 
either (1) the employees' tax imposed by 
section 1400 of the Act, or (2) any pay¬ 
ment required from an employee under a 
State unemployment compensation law. 

(d) Dismissal payments . Any pay¬ 
ments made by an employer to an em¬ 
ployee on account of dismissal, that is, in¬ 
voluntary separation from the service of 
the employer, are excluded from “wages,” 
provided the employer is not legally 
bound by contract, statute, or otherwise, 
to make such payments. 

(e) Miscellaneous. In addition to the 
exclusions specified in paragraphs (a), 
(b), (c), and (d). the following types of 
payments are excluded from wages: 

(1) Remuneration for services which 
do not constitute employment under 
section 1426 (b) of the Act. 

(2) Remuneration for services which 
are not deemed to be employment under 
section 1426 (c) of the Act. 

(3) Tips or gratuities paid directly to 
an employee by a customer of an em¬ 
ployer, and not accounted for by the em¬ 
ployee to the employer.* 

SUBPART C—EMPLOYEES' TAX 
Section 1400 op the Act 

In addition to other taxes, there shall be 
levied, collected, and paid upon the income 
of every individual a tax equal to the fol¬ 
lowing percentages of the wages (as defined 
in section 1426 (a)) received by him after 
December 31, 1936. with respect to employ¬ 
ment (as defined In section 1426 (b)) after 
6uch date: 

(1) With respect to wages received during 
the calendar years 1939, 1940, 1941, and 1942, 
the rate shall be 1 per centum. 

(2) With respect to wages received during 
the calendar years 1943, 1944, and 1945, the 
rate shall be 2 per centum. 

(3) With respect to wages received during 
the calendar years 1946, 1947. and 1948, the 
rate shall be 2y 2 per centum. 

(4) With respect to wages received after 
December 31. 1948, the rate shall be 3 per 
centum. (Sec. 1400, I.R.C., as amended by 
sec. 601, Social Security Act Amendments of 

1939. ) 

8 402.301 Measure of employees' tax. 
The employees’ tax is measured by the 
amount of wages actually or construc¬ 
tively received on or after January 1, 

1940. with respect to employment on or 
after January 1, 1937. (See sections 
402.202 and 402.203, relating to employ¬ 
ment, and sections 402.227 and 402.228, 
relating to wages) * 


§ 402.302 Rates and computation of 
employees' tax. The rates of employees’ 
tax applicable for the respective calen¬ 
dar years are as follows: 

Percent 


For the calendar years 1940, 1941, and 

1942..1 

For the calendar years 1943, 1944, and 

1945......2 

For the calendar years 1946, 1947, and 

1948 .....2ft 

For the calendar year 1949 and subse¬ 
quent calendar years_-_3 


The employees’ tax is computed by ap¬ 
plying to the wages received by the em¬ 
ployee the rate in effect at the time such 
wages are received. 

Example. During 1942 A is an em¬ 
ployee of B and is engaged in the per¬ 
formance of services which constitute 
employment (see section 402.203). In 
the following year, 1943, A receives from 
B $1,000 as remuneration for services 
performed by A in the preceding year. 
The tax is payable at the 2 percent rate 
in effect for the calendar year 1943 (the 
year in which the wages are received), 
and not at the 1 percent rate which is 
in effect for the calendar year 1942 (the 
year in which the services were per¬ 
formed).* 

§ 402.303 When employees 9 tax at¬ 
taches. The employees’ tax attaches at 
at the time that the wages are either 
actually or constructively received by the 
employee. Wages are constructively re¬ 
ceived when they are credited to the ac¬ 
count of or set apart for an employee so 
that they may be drawn upon by him at 
any time although not then actually 
reduced to possession. To constitute re¬ 
ceipt in such a case the wages must be 
credited or set apart to the employee 
without any substantial limitation or re¬ 
striction as to the time or manner of 
payment or condition upon which pay¬ 
ment is to be made, and must be made 
available to him so that they may be 
drawn* at any time, and their receipt 
brought within his own control and dis¬ 
position. (See section 402.403. relating 
to the time the employers’ tax at¬ 
taches.) * 

Section 1401 (a) and (b) op the Act 

(a) Requirement. The tax imposed by 
section 1400 shall be coUected by the em¬ 
ployer of the taxpayer, by deducting the 
amount of the tax from the wages as and 
when paid. 

(b) Indemnification of employer. Every 
employer required so to deduct the tax shall 
be liable for the payment of such tax, and 
shall be indemnified against the claims and 
demands of any person for the amount of 
any such payment made by such employer. 

Section 3661 of the Internal Revenue Code 

Whenever any person is required to col¬ 
lect or withhold any internal-revenue tax 
from any other person and to pay such tax 
over to the United States, the amount of 
tax so collected or withheld shall be held 
to be a special fund in trust for the United 
States. The amount of such fund shall be 
assessed, collected, and paid In the same 
manner and subject to the same provisions 
and limitations (including penalties) as are 
applicable with respect to the taxes from 
which such fund arose. 


§ 402.304 Collection of. and liability 
for , employees' tax. The employer shall 
collect from each of his employees the 
employees* tax with respect to wages for 
employment performed for the employer 
by the employee. The employer shall 
make the collection by deducting or caus¬ 
ing to be deducted the amount of the em¬ 
ployees’ tax from such wages as and 
when paid, either actually or construc¬ 
tively. The employer is required to col¬ 
lect the tax. notwithstanding the wages 
are paid in something other than money 
(for example, wages paid in stock, board, 
lodging; see section 402.227) and to pay 
the tax to the collector in money. In 
collecting employees’ tax, the employer 
shall disregard any fractional part of a 
cent of such tax unless it amounts to 
one-half cent or more, in which case it 
shall be increased to 1 cent. The em¬ 
ployer is liable for the employees* tax 
with respect to all wages paid by him to 
each of his employees whether or not 
it is collected from the employee. If, 
for example, the employer deducts less 
than the correct amount of tax, or if 
he fails to deduct any part of the tax, 
he is nevertheless liable for the correct 
amount of the tax. Until collected from 
him the employee is also liable for the 
employees’ tax with respect to all the 
wages received by him. Any employees* 
tax collected by or on behalf of an em¬ 
ployer is a special fund in trust for the 
United States. The employer is indem¬ 
nified against the claims and demands of 
any person for the amount of any pay¬ 
ment of such tax made by the employer 
to the collector. 

Section 2707 of the Internal Revenue 
Code (see page 87 of these regulations) 
provides severe penalties for a wilfull 
failure to pay, collect, or truthfully ac¬ 
count for any pay over, the employees’ 
tax or for a willful attempt in any man¬ 
ner to evade or defeat the tax. Such 
penalties may be incurred by any person, 
including the employer, and any officer 
or employee of a corporate employer, or 
member or employee of any other em¬ 
ployer, who as such employer, officer, em¬ 
ployee, or member is under a duty to 
perform the act In respect of which the 
violation occurs.* 

§ 402.305 Manner and time of pay¬ 
ment of employees' tax. The employees’ 
tax is payable to the collector in the 
manner and at the time prescribed in 
section 402.607.* 

Section 1403 of the Act 

(a) Requirement. Every employer shaU 
furnish to each of his employees a written 
statement or statements, in a form suitable 
for retention by the employee, showing the 
wages paid by him to the employee after 
December 31. 1939. Each statement shall 
cover a calendar year, or one, two, three, or 
four calendar quarters, whether or not with¬ 
in the same calendar year, and shall show 
the name of the employer, the name of the 
employee, the period covered by the state¬ 
ment. the total amount of wages paid within 
such period, and the amount of the tax im¬ 
posed by section 1400 with respect to such 
wages. Each statement shall be furnished to 
the employee not later than the last day of 
the second calendar month following the pe- 
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riod covered by the statement, except that, 
if the employee leaves the employ of the em¬ 
ployer. the final statement shall be furnished 
on the day on which the last payment of 
wages Is made to the employee. The em¬ 
ployer. may, at liIs option, furnish such a 
statement to any employee at the time of 
each payment of wages to the employee dur¬ 
ing any calendar quarter, in lieu of a state¬ 
ment covering such quarter: and. in such 
case, the statement may show the date of 
payment of the wages, in lieu of the period 
covered by the statement. 

(b) Penalty for failure to furnish. 
Any employer who willfully fails to furnish a 
statement to an employee in the manner, at 
the time and showing the information, re¬ 
quired under subsection (a), shall for each 
such failure be subject to a civil penalty of 
not more than $5. (Sec. 1403, I.R.C., as 
added by sec. 603. Social Security Act Amend¬ 
ments of 1939) 

§ 402.306 Statements for employees . 
Every employer shall furnish to each of 
his employees a written statement or 
statements, in a form suitable for reten¬ 
tion by the employee, showing with re¬ 
spect to wages paid by him to the 
employee on or after January 1. 1940, 
for employment on or after January 1, 
1937, (1) the name of the employer, (2) 
the name of the employee, (3) the period 
covered by the statement. <4> the total 
amount of wages paid during such period, 
and (5) the amount of employees* tax 
with respect to such wages. Each state¬ 
ment shall cover a calendar year, or one, 
two, three, or four calendar quarters, 
whether or not within the same calendar 
year. A calendar quarter is a period of 
three calendar months ending on March 
31, June 30, September 30, or December 
31. The statement shall be furnished to 
the employee not later than the last day 
of the second calendar month following 
the period covered by the statement, ex¬ 
cept that, if the employee leaves the em¬ 
ploy of the employer, the final statement 
shall be furnished on the day on which 
the last payment of wages is made to 
the employee. The employer may, at his 
option, furnish such a statement to any 
employee at the time of each payment 
of wages to the employee during any cal¬ 
endar quarter, in lieu of a statement 
covering such quarter; and, in such case, 
the statement may show the date of pay¬ 
ment of the wages in lieu of the period 
covered by the statement. No particular 
form is prescribed for the statement re¬ 
quired to be furnished to employees un¬ 
der this section. 

Section 1403 (b) of the Act prescribes 
a civil penalty of not more than $5 for 
each willful failure of an employer to 
furnish the required statement to an 
employee.* 

SUBPART D—EMPLOYERS* TAX 
Section 1410 of the Act 

In addition to other taxes, every employer 
shall pay an excise tax, with respect to hav¬ 
ing Individuals in his employ, equal to the 
following percentages of the wages (as defined 
in section 1426 (a) paid by him after Decem¬ 
ber 31. 1936, with respect to employment (as 
defined in section 1426 (b)) after such date: 

(1) With respect to wages paid during the 
calendar years 1939, 1940, 1941, and 1942, the 
rate shall be 1 per centum. 


(2) With respect to wages paid during the 
calendar years 1943. 1944, and 1945, the rate 
shall be 2 per centum. 

(3) With respect to wages paid during the 
calendar years 1946, 1947, and 1938, the rate 
shall be 2% per centum. 

(4) With respect to wages paid after De¬ 
cember 31, 1948, the rate shall be 3 per 
centum. (Sec. 1410, IRC., as amended by 
sec. 604, 8 ocial Security Act Amendments of 
1939.) 

§ 402.401 Measure of employers' tax. 
The employers’ tax is measured by the 
amount of wages actually or construc¬ 
tively paid on or after January X, 1940, 
with respect to employment on or after 
January 1, 1937. (See sections 402.202 
and 402.203, relating to employment, and 
sections 402.227 and 402.228, relating to 
wages) * 

§ 402.402 Rates and computation of 
employers' tax. The rates of employers’ 
tax applicable for the respective calendar 
years are as follows: 

Percent 


For the calendar years 1940, 1941. and 

1942_.... l 

For the calendar years 1943, 1944, and 

1945....2 

For the calendar years 1946. 1947. and 

1948.. 2*4 

For the calendar year 1949 and subse¬ 
quent calendar years_ 3 


The employers’ tax is computed by ap¬ 
plying to the wages paid by the employer 
the rate in effect at the time such wages 
are paid.* 

§ 402.403 When employers? tax at¬ 
taches. The employers’ tax attaches at 
the time that the wages are either actu¬ 
ally or constructively paid by the em¬ 
ployer. Wages are constructively paid 
when they are credited to the account 
of or set apart for an employee so that 
they may be drawn upon by him at any 
time although not then actually reduced 
to possession. To constitute payment in 
such a case the wages must be credited 
or set apart to the employee without any 
substantial limitation or restriction as to 
the time or manner of payment or con¬ 
dition upon which payment is to be 
made, and must be made available to 
him so that they may be drawn at any 
time, and their payment brought within 
his own control and disposition. (See 
section 402.303, relating to the time the 
employees’ tax attaches) * 

§ 402.404 Liability for employers? tax. 
The employer is liahle for the employers’ 
tax with respect to the wages paid to his 
employees for employment performed 
for him.* 

§ 402.405 Manner and time of pay¬ 
ment of employers' tax. The employers’ 
tax is payable to the collector in the 
manner and at the time prescribed in 
section 402.607.* 

SUBPART E—IDENTIFICATION OF TAXPAYERS 
Section 1420 (a) and (c) of the Act 

(a) Administration. The taxes imposed 
by this subchapter shall be coUectcd by the 
Bureau of Internal Revenue under the direc¬ 
tion of the Secretary and shall be paid into 


the Treasury of the United States as inter¬ 
nal-revenue collections. 

(c) Method of collection and payment 
S uch taxes shall be collected and paid in such 
manner, at such times, and under such con- 
ditions, not inconsistent with this subchap¬ 
ter (either by making and filing returns or 
by stamps, coupons, tickets, books, or other 
reasonable devices or methods necessary 
helpful in securing a complete and prop - 
collection and payment of the tax or in 
curing proper identification of the taxpayer; 
as may be prescribed by the CommissloiK 
with the approval of the Secretary. 

Section 1430 of the Act 

All provisions of law, including penal ties 
applicable with respect to any tax imposed 
by section 2700 or section 1800, and the pro¬ 
visions of section 3661, shall, Insofar as ap¬ 
plicable and not inconsistent with the pro¬ 
visions of this subchapter, be applicable with 
respect to the taxes imposed by this yuh- 
chapter. (Sec. 1430. I.R.C., as amended by 
sec. 903, Social Security Act Amendments of 
1939.) 

Section 2709 of the Internal Revenue Code. 

Made Applicable by Section 1430 of the 

Act 

Every person liable to any tax imposed by 
this subchapter, or for the collection thereof, 
shall keep such records, render under oath 
such statements, make such returns, and 
comply with such rules and regulations, as 
the Commissioner, with the approval of the 
Secretary, may from time to time prescribe. 

§ 402.501 Employers' identification 
numbers. Every person who on or after 
January 1, 1940, has in his employ one 
or more individuals in employment for 
wages, but who prior to such date has 
neither secured an identification num¬ 
ber nor made application therefor, shall 
make an application, in duplicate, on 
Form SS-4 for an identification num¬ 
ber. Each application, together with 
any supplementary statement, shall be 
prepared in accordance with the instruc¬ 
tions and regulations applicable thereto, 
and shall set forth fully and clearly the 
data therein called for. Such employer 
shall file the application either with the 
nearest field office of the Social Security 
Board in the State in which his princi¬ 
pal place of business is located or with 
the collector for the district in which 
such place of business is located, or, if 
the employer has no principal place of 
business within the United States, with 
the office of the Social Security Board 
at Baltimore, Md. The application 
shall be filed on or before the seventh 
day after the date on which employ¬ 
ment for wages for such employer first 
occurs. Copies of Form SS-4 may be 
obtained from any field office of the 
Social Security Board or from any col¬ 
lector. Each application shall be signed 
by (1) the individual, if the employer is 
an individual: (2) the president, vice 
president, or other principal officer, if 
the employer Is a corporation; (3) a 
responsible and duly authorized mem¬ 
ber or officer having knowledge of its 
affairs, if the employer is a partner¬ 
ship or other unincorporated organiza¬ 
tion; or (4) the fiduciary, if the em¬ 
ployer is a trust or estate. An identifi¬ 
cation number will be assigned to the 
employer in due course upon the basis 
of information reported on the applica- 
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tion required under this section. Iden¬ 
tification numbers assigned to employ¬ 
ers shall be shown in their records, re¬ 
turns. and claims to the extent required 
by sections 402.605 and 402.609. by the 
instructions relating to Form SS-la, 
and by section 402.704* 

§ 402.502 Employees’ account num¬ 
bers. Every individual who on or after 
January 1, 1940. is in employment for 
wages, but who prior to such date has 
neither secured an account number nor 
made application therefor, shall make an 
application on Form SS-5 for an account 
number. Each application shall be pre¬ 
pared in accordance with the instructions 
and regulations applicable thereto, and 
shall set forth fully and clearly the data 
therein called for. Such employee shall 
file the application with the field office 
of the Social Security Board nearest his 
place of employment, or, if the employee 
is not working within the United States, 
with the office of the Social Security 
Board at Baltimore. Md. The applica¬ 
tion shall be filed on or before the seventh 
day after the date on which the employee 
first performs employment for wages, ex¬ 
cept that the application shall be filed on 
or before the date the employee leaves 
the employ of his employer if such date 
precedes such seventh day. Copies of 
Form SS-5 may be obtained from any 
field office of the Social Security Board or 
from any collector. An account number 
will be assigned to the employee by the 
Social Security Board in due course upon 
the basis of information reported on the 
application required under this section. 

Any employee may have his account 
number changed at any time by applying 
to a field office of the Social Security 
Board and showing good reasons for a 
change. With that exception, only one 
account number will be assigned to an 
employee. Any employee whose name is 
changed by marriage or otherwise, or who 
has stated incorrect information on Form 
SS-5. should report such change or cor¬ 
rection to a field office of the Social Se¬ 
curity Board. Copies of the form for 
making such reports may be obtained 
from any field office of the Board.* 

§ 402.503 Duties of employee with re¬ 
spect to his acoount number —(a) Em¬ 
ployee required to advise each employer 
of account number. Every employee 
shall advise every employer for whom he 
performs employment for wages what 
his account number is, and what his 
name is, exactly as shown on the account 
number card issued to him by the Social 
Security Board. Care must be exercised 
that the employer is correctly advised of 
such number and name. Such advice 
shall be furnished to the employer as 
soon as the employee is notified of the as¬ 
signment of an account number and 
thereafter as soon as the employee enters 
the employ of any other employer. Such 
advice shall be furnished by the em- 


• For statutory authority for these regula¬ 
tions, see note to section 402.1. 


ployee, if possible, by showing his account 
number card to the employer. The ac¬ 
count number originally assigned to an 
employee for the number as changed in 
accordance with section 402.502) shall be 
used by him even though he enters the 
employ of other employers. 

(b) Doties if account number not as¬ 
signed to or known by employee when 
hired. If. when an employee enters the 
employ of any employer for wages, the 
employee for any reason does not know 
what his name or account number is as 
shown on an account number card, he 
shall in every case advise that employer 
what his name and account number are 
in accordance with paragraph (a) as 
soon as they are known to him, whether 
or not at that time he is still in the em¬ 
ploy of that employer. 

In any case where the employee has 
not previously advised the employer what 
his name and account number are as 
shown on his account number card, the 
employee shall, on the fourteenth day 
after the date on which the employee first 
perforins employment for wages for the 
employer, or on the day on which he 
leaves the employ of the employer, which¬ 
ever is the earlier, comply with subpara¬ 
graph (1) or (2) below: 

(1) If the employee has available a 
receipt issued to him by an office of the 
Social Security Board acknowledging 
that an application for an account 
number has been received, the employee 
shall show such receipt to the employer. 
(For provisions relating to the duties 
of an employer when an employee shows 
him such a receipt, see section 402.504.) 

(2) If the employee does not have 
available a receipt issued to him by an 
office of the Social Security Board ac¬ 
knowledging that an application for an 
account number has been received, the 
employee shall furnish to the employer 
an application on Form SS-5, complete¬ 
ly filled in and signed by the employee. 
If a copy of Form SS-5 is not available, 
the emploVee shall in lieu ‘thereof fur¬ 
nish to the employer a statement in 
writing, signed by the employee, setting 
forth the date of the statement, the 
employee’s full name, present address, 
date and place of birth, father’s full 
name, mother’s full name before mar¬ 
riage. and employee’s sex and color, 
including a statement as to whether the 
employee has previously filed an appli¬ 
cation on Form SS-5 and, if so, the date 
and place of such filing. The furnish¬ 
ing of an executed Form SS-5, or state¬ 
ment in lieu thereof, by the employee 
to the employer does not relieve the em¬ 
ployee of his obligation to make an ap¬ 
plication on Form SS-5 and file it with 
the field office of the Social Security 
Board as required by section 402.502. 
(For provisions relating to the disposi¬ 
tion to be made by the employer of an 
executed Form SS-5 or a statement in 
lieu thereof furnished to him by the 
employee under this subparagraph, see 
section 402.504.) • 


§ 402.504 Duties of employer with re¬ 
spect to employees’ account numbers — 
(a) When individual has entered his em¬ 
ploy. Upon being advised of the name 
and account number of an employee, the 
employer shall enter such name and 
number in his records, returns, and 
claims to the extent required by sections 
402.605 and 402.609, by the instructions 
relating to Form SS-la, and by section 
402.704. Upon failure of an employee to 
advise his employer of his account num¬ 
ber when he enters the employ of the 
employer, the employer shall request the 
employee to advise him of such number. 
If the employee has not been assigned a 
number and has not filed an application 
therefor with a field office of the Social 
Security Board, the employer shall, when 
the employee enters his employ, inform 
the employee of the provisions of sections 

402.502 and 402.503. 

If the employee has not advised the 
employer what his account number is 
within a period of 14 days after the date 
the employee first performs employment 
for wages for the employer, or before the 
employee leaves his employ if such event 
occurs within such period, the employer 
shall immediately request the employee 
to comply with the provisions of subpar¬ 
agraph (1) or (2) of section 402.503 (b). 

If the employee shows to the employer, 
as provided in section 402.503(b)(1), a 
receipt issued by the Social Security 
Board acknowledging that an applica¬ 
tion for an account number has been re¬ 
ceived from the employee, the employer 
shall enter in his records with respect 
to such employee the date of issue of the 
receipt, its termination date, the address 
of the issuing office, and the name and 
address of the employee exactly as shown 
in the receipt. The receipt shall be re¬ 
tained by the employee. 

If, however, the employee furnishes to 
the employer, as provided in section 

402.503 (b) (2), an executed Form SS-5 
or statement in lieu thereof, the employer 
shall retain the form or statement for 
disposition as provided below. 

In any case in which the employee’s 
account number is for any reason un¬ 
known to the employer at the time the 
employer’s return on Form SS-la is filed 
for any quarter during which the em¬ 
ployee receives wages from such em¬ 
ployer— 

(1) If the employee has shown to the 
employer, as provided in section 402.503 
(b)(1), a receipt of the Social Security 
Board acknowledging that an applica¬ 
tion for an account number has been re¬ 
ceived from the employee, the employer 
shall enter on the return, with the entry 
with respect to the employee, the name 
and address of the employee exactly as 
shown in the receipt, the date of issue of 
the receipt, and the address of the issuing 
office; or 

(2) If the employee has furnished to 
the employer, as provided in section 

402.503 (b) (2), an executed Form SS-5 
or statement in lieu thereof, the em- 
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ployer shall attach such form or state¬ 
ment to the return; or 

(3) If neither *1) nor (2) above is ap¬ 
plicable, the employer shall attach to 
the return a Form SS-5 or statement, 
signed by the employer, setting forth as 
fully and clearly as practicable the em¬ 
ployee’s full name, his present or last 
known address, date and place of birth, 
father’s full name, mother’s full name 
before marriage, the employee’s sex and 
color, and a statement as to whether an 
application for an account number has 
previously been filed by the employee 
and, if so, the date and place of such fil¬ 
ing. The employer shall also insert in 
such Form SS-5 or statement an ex¬ 
planation of why he has not secured 
from the employee a Form SS-5 or state¬ 
ment signed by the employee as pro¬ 
vided in section 402.503 (b) (2), and 
shall insert the word “Employer” as part 
of his signature. 

If the employee advises his employer 
what his name and account number are 
as shown on his account number card 
prior to the time the employer's return 
on Form SS-la is filed and the employer 
enters such name and number on the re¬ 
turn, the employer shall return to the 
employee any executed Form SS-5 or 
statement in lieu thereof furnished by 
the employee to the employer in accord¬ 
ance with section 402503 (b) (2). 

(b) Prospective employees. While not 
mandatory, it is suggested that the em¬ 
ployer advise any prospective employee 
who does not have an account number 
what the requirements of sections 402.502 
and 402.503 are.* 

SXJBPART F—RETURNS, PAYMENT OF TAX, AND 
RECORDS 

Section 1420 of the Act 

(a) Administration. The taxes Imposed 
by this subchapter shall be collected by the 
Bureau of Internal Revenue under the direc¬ 
tion of the Secretary and shall be paid into 
the Treasury of the United States as in¬ 
ternal-revenue collections. 

• • • • • 

(c) Method of collection and payment. 
Such taxes shall be collected and paid in 
such manner, at such times, and under such 
conditions, not Inconsistent with this sub- 
chapter (either by making and filing re¬ 
turns, or by stamps, coupons, tickets, books, 
or other reasonable devices or methods 
necessary or helpful in securing a complete 
and proper collection and payment of the 
tax or in securing proper identification of 
the taxpayer), as may be prescribed by the 
Commissioner, with the approval of the Sec¬ 
retary. 

(d) Fractional farts of a cent. In the 
payment of any tax under this subchapter 
a fractional part of a cent shall be disre¬ 
garded unless it amounts to one-half cent 
or more, in which case it shall be increased 
to 1 cent. 

Section 1430 of the Act 

All provisions of law, including penalties, 
applicable with respect to any tax imposed 
by section 2700 or section 1800, and the 
provisions of section 3661, shall, insofar as 
applicable and not inconsistent with the 
provisions of this subchapter, be applicable 
with respect to the taxes imposed by this 
subchapter. (Sec. 1430, I.R.C., as amended 
by sec 003, Social Security Act Amendments 
of 1939.) 


Section 2709 of the Internal Revenue Code, 

Made Applicable by Section 1430 of the 

Act 

Every person liable to any tax Imposed by 
this subchapter, or for the collection thereof, 
shall keep such records, render under oath 
such statements, make such returns, nnri 
comply with such rules and regulations, as 
the Commissioner, with the approval of the 
Secretary, may from time to time prescribe. 

Section 2701 of the Internal Revenue Code, 

Made Applicable by Section 1430 of the 

Act 

Every person liable for the tax • • • 

shall make • • • returns under oath 

• • • to the collector for the district in 

which is located the principal place of busi¬ 
ness. Such returns shall contain such infor¬ 
mation and be made at such times and in 
such manner as the Commissioner, with the 
approval of the Secretary, may by regulations 
prescribe. 

Section 3603 of the Internal Revenue Code 

Whenever In the Judgment of the Com¬ 
missioner necessary he may require any per¬ 
son. by notice served upon him, to make a 
return, render under oath such statements, 
or keep such records as the Commissioner 
deems sufficient to show whether or not such 
person is liable to tax. 

Section 3632 of the Internal Re v e nue Code 

(a) Internal revenue personnel.— 

(1) Persons in charge of administration 
of internal revenue laws generally. Every 
collector, deputy collector, internal revenue 
agent, and internal revenue officer assigned 
to duty under an internal revenue agent, is 
authorized to administer oaths and to take 
evidence touching any part of the adminis¬ 
tration of the internal revenue laws with 
which he is charged, or where such oaths and 
evidence are authorized by law or regulation 
authorized by law to be taken. 

(2) Persons in charge of exports and 
drawbacks. Every collector of internal rev¬ 
enue and every superintendent of exports 
and drawbacks Is authorized to administer 
such oaths and to certify to such papers as 
may be necessary under any regulation pre¬ 
scribed under the authority of the internal 
revenue laws. 

(b) Others. Any oath or affirmation re¬ 
quired or authorized by any internal revenue 
law or by any regulations made under au¬ 
thority thereof may be administered by any 
person authorized to administer oaths for 
general purposes by the law of the United 
States, or of any State, Territory, or posses¬ 
sion of the United States, or of the District 
of Columbia, wherein such oath or affirma¬ 
tion is administered, or by any consular offi¬ 
cer of the United States. This subsection 
shall not be construed as an exclusive enu¬ 
meration of the persons who may administer 
such oaths or affirmations. 

Section 3330 of the Internal Revenue Code 

The Commissioner, with the approval of 

the Secretary, may by regulation prescribe 
that any return required by any internal 
revenue law (except returns required under 
income or estate tax laws) to be under oath 
may, If the amount of the tax covered thereby 
is not in excess of $ 10 , be signed or acknowl¬ 
edged before two witnesses instead of under 
oath. 

Section 3612 (a), (b), and (c) of the 
Internal Revenue Code 

(a) Authority of collector. If any per¬ 
son fails to make and file a return or list at 
the time prescribed by law or by regulation 
made under authority of law. or makes, 
willfully or otherwise, a false or fraudulent 
return or list, the collector or deputy col¬ 
lector shall make the return or list from his 
own knowledge and from such information 


• For statutory authority for these regula¬ 
tions, see note to section 402.1. 


as he can obtain through testimony or other¬ 
wise. 

(b) Authority of Commissioner. In any 
such case the Commissioner may, from his 
own knowledge and from such information 
as he can obtain through testimony or other¬ 
wise— 

(1) To MAKE return. Make a return, or 

(2) To amend collector's return. Amend 
any return made by a collector or deputy 
collector. 

(c) Legal status of returns. Any return 
or list so made and subscribed by the Com¬ 
missioner, or by a collector or deputy col¬ 
lector and approved by the Commissioner 
shall be prima facie good and sufficient for 
all legal purposes. 

Section 3614 (a) of the Internal Revenue 
Code 

To determine liability of the taxpayer. 
The Commissioner, for the purpose of ascer¬ 
taining the correctness of any return or for 
the purpose of making a return where none 
has been made, is authorized, by any officer 
or employee of the Bureau of Internal Reve¬ 
nue, including the field service, designated 
by him for that purpose, to examine any 
books, pap ere, record, or memoranda bearing 
upon the matters required to be included in 
the return, and may require the attendance 
of the person rendering the return or of any 
officer or employee of such person, or the at¬ 
tendance of any other person having knowl¬ 
edge in the premises, and may take his testi¬ 
mony with reference to the matter required 
by law to be included in such return, with 
power to administer oaths to such person or 
persons. 

Section 2702 (a) of the Internal Revenue 

Code, Made Applicable by 8ection 1430 of 

the Act 

Date of payment. The tax shall, without 
assessment by the Commissioner or notice 
from the collector, be due and payable to 
the collector for the district in which is lo¬ 
cated the principal place of business, at the 
time fixed • • • for filing the return. 

§ 402.601 Tax and information re - 
turns. Every employer shall make a tax 
and Information return on Form SS-la 
for the first quarter after December 31, 
1939, within which wages are paid to his 
employee or employees, and for each sub¬ 
sequent quarter (whether or not wages 
are paid therein) until he files a final re¬ 
turn as required by the provisions of 
section 402.603. One original return 
shall be filed with the collector. For pur¬ 
poses of returns under the Act, the quar¬ 
ters shall each be three calendar months 
as follows: (1) from January 1 to March 
31, both dates inclusive; (2) from April 1 
to June 30, both dates inclusive; (3) from 
July 1 to September 30. both dates in¬ 
clusive; and (4) from October 1 to De¬ 
cember 31. both dates inclusive.* 

§402.602 When to report wages. 
Wages shall be reported in the tax return 
for the period in which they are actually 
paid unless they were constructively paid 
in a prior tax-return period, in which 
case such wages shall be reported only in 
the return for such prior period; except 
that if wages actually or constructively 
paid before January 1,1943, for a pay-roll 
period ending within a tax-return period 
prior to October 1, 1942, are so paid after 
such return period but before the return 
for such period is filed, the employer 
may report such wages in the return for 
such period.* 
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§ 402.603 Final returns. The last re¬ 
turn on Form SS-la for any employer 
who ceases to pay wages slum be marked 
“Final return” by the employer or the 
person filing the return. Such final re¬ 
turn shall be filed with the collector on 
or before the thirtieth day after the date 
on which the final payment of wages is 
made for services performed for the em¬ 
ployer. and shall plainly show the period 
covered and also the date of the last 
payment of wages. There shall be exe¬ 
cuted as part of each final return a 
statement, in duplicate, giving the ad¬ 
dress at which the records required by 
section 402.609 will be kept, the name of 
the person keeping such records, and, if 
the business has been sold or otherwise 
transferred to another person, the name 
and address of such person and the date 
on which such sale or other transfer took 
effect. If no such sale or transfer oc¬ 
curred or the employer does not know 
the name of the person to whom the bus¬ 
iness was sold or transferred, that fact 
should be included in the statement. An 
employer who has only temporarily 
ceased to pay wages, including an em¬ 
ployer engaged in seasonal activities, 
shall continue to file returns, but shall 
enter on the face of any return on which 
no wages are required to be reported the 
date of the last payment of wages and 
the date when he expects to resume pay¬ 
ing wages to one or more employees.* 

§ 402.604 Execution of returns . Ex¬ 
cept as provided in this section, each re¬ 
turn shall be signed and verified under 
oath or affirmation by (1) the individ¬ 
ual, if the employer is an individual; (2) 
the president, vice president, or other 
principal officer, if the employer is a cor¬ 
poration; (3) a responsible and duly au¬ 
thorized member or officer having knowl¬ 
edge of its affairs, if the employer is a 
partnership or other unincorporated or¬ 
ganization; or (4) the fiduciary, if the 
employer is a trust or estate. The em¬ 
ployer’s return may be executed by an 
agent in the name of the employer if an 
acceptable power of attorney is filed with 
the collector and if such return includes 
the wages paid to all employees of the 
employer for the period covered by the 
return. — 

The oath or affirmation may be ad¬ 
ministered by any person duly author¬ 
ized to administer oaths for general 
purposes by the law of the United 
States, or of any State, Territory, or 
possession of the United States, or of 
the District of Columbia, wherein such 
oath or affirmation is administered, or 
by any consular officer of the United 
States. Returns executed abroad may 
be attested free of charge before a 
United States consular officer. If a for¬ 
eign notary or other official having no 
seal acts as attesting officer, the author¬ 
ity of such attesting officer should be 
certified to by some judicial officer or 
other proper officer having knowledge 
of the appointment and official char¬ 
acter of th^ attesting officer. This 
No. 39- 4 


section is not an exclusive enumeration 
of the persons who may administer oaths 
or affirmations. 

If the sum of the employees' tax and 
the employers’ tax shown to be payable 
by any return on Form SS-la is $10 or 
less, the return may be signed or ac¬ 
knowledged before two witnesses instead 
of under oath.* 

§ 402.605 Use of prescribed forms. 
Copies of the prescribed return forms 
will so far as possible be regularly fur¬ 
nished employers by collectors without 
application therefor. An employer will 
not be excused from making a return, 
however, by the fact that no return form 
has been furnished to him. Employers 
not supplied with the proper forms 
should make application therefor to the 
collector in ample time to have their re¬ 
turns prepared, verified, and filed with 
the collector on or before the due date. 
(See section 402.606, relating to the 
place and time for filing returns; see also 
section 402.603, relating to final re¬ 
turns.) If the prescribed form is not 
available, a statement made by the em¬ 
ployer disclosing the amount of wages 
paid during the period for which a re¬ 
turn is required and the amount of taxes 
due may be accepted as a tentative re¬ 
turn. If filed within the prescribed time 
the statement so made will relieve the 
employer from liability for the addition 
to tax imposed for the delinquent filing 
of the return by section 3612 (d) (1) of 
the Internal Revenue Code (see section 
402.804 (a)), provided that without un¬ 
necessary delay such tentative return 
is supplemented by a return made on the 
proper form. 

Each return, together with a copy 
thereof and any supporting data, shall 
be filled in and disposed of in accordance 
with the instructions and regulations ap¬ 
plicable thereto. (See section 402.606, 
relating to the place and time for filing 
returns, and section 402.609 <c) and (e), 
relating to copies of returns, schedules, 
and statements, and to the place and 
period for keeping records.) The return 
shall be carefully prepared so as fully and 
accurately to set forth the data therein 
called for. Returns which have not been 
so prepared will not be accepted as meet¬ 
ing the requirements of the Act. Only 
one return for a tax-return period shall 
be filed by or for an employer. Any sup¬ 
plemental return filed for such period in 
accordance with section 402.702 or 
402.703 shall constitute a part of such re¬ 
turn. Consolidated returns of parent 
and subsidiary corporations are not per¬ 
mitted. 

If in a return, or in any other manner, 
the employer fails to report, or incor¬ 
rectly reports, to the collector, the name, 
account number, or wages of an em¬ 
ployee. the employer shall fully advise 
the collector of the omission or error by 
letter; except that such letter is not re¬ 
quired if the omission or error is cor¬ 
rected by adjustment, supplemental re¬ 
turn, credit, refund, or abatement, within 


seven months after the date the correct 
data are ascertained. The employer shall 
include in such letter his identification 
number, each tax-return period for which 
the data were omitted or for which the 
incorrect data were furnished, the data 
incorrectly reported for eaeh period, and 
the data which should have been re¬ 
ported. A copy of such letter shall be 
retained by the employer as a part of his 
records.* 

§ 402.606 Place and time for filing 
returns. Each return shall be filed with 
the collector for the district in which 
is located the principal plane of business 
of the employer, or if the employer has 
no principal place of business in the 
United States, with the collector at 
Baltimore. Md. Except as provided in 
section 402.603. each return shall be filed 
on or before the last day of the first 
month following the period for which it 
is made. If the last day for filing any 
return falls on Sunday or a legal holi¬ 
day, the return may be filed on the next 
following business day. If placed in the 
mails, the return shall be posted in am¬ 
ple time to reach the collector’s office, 
under ordinary handling of the mails, 
on or before the due date. As to addi¬ 
tions to tax for failure to file a return 
within the prescribed time, see section 
402.804. See also section 2707 of the 
Internal Revenue Code, relating to pen¬ 
alties.* 

§ 402.607 Payment of tax. The em¬ 
ployees’ tax and the employers* tax re¬ 
quired to be reported on each return on 
Form SS-la are due and payable to the 
collector, without assessment by the 
Commissioner or notice by the collector, 
at the time fixed for filing such return. 
For provisions relating to interest, addi¬ 
tions to tax. and penalties, see sections 
402.802, 402.803, and 402.804 of these 
regulations and section 2707 of the In¬ 
ternal Revenue Code.* 

§ 402.608 When fractional part of 
cent may be disregarded. In the pay¬ 
ment of taxes to the collector a frac¬ 
tional part of a cent shall be disregarded 
unless it amounts to one-half cent or 
more, in which case it shall be increased 
to 1 cent. Fractional parts of a cent 
shall not be disregarded in the computa¬ 
tion of taxes. See section 402.304 for 
provisions relating to fractional parts of 
a cent in connection with the deduction 
of employees* tax from wages.* 

§ 402.609 Records —(a) Records of 
employers. Every employer liable for 
tax shall keep accurate records of all 
remuneration (whether in cash or in a 
medium other than cash) paid to his 
employees after December 31, 1939, for 
services performed for him after Decem¬ 
ber 31, 1936. Such records shall show 
with respect to each employee— 

(1) the name, address, and account 
number of the employee (see section 
402.504, relating to account numbers), 
and such additional information with re¬ 
spect to the employee as is required by 
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section 402.504 (a) when the employee 
does not advise the employer what his 
account number and name are as shown 
on an account number card issued to the 
employee by the Social Security Board, 

(2) the total amount (including any 
sum withheld therefrom as tax or for 
any other reason) and date of each re¬ 
muneration payment and the period of 
services covered by such payment, 

(3) the amount of such remuneration 
payment which constitutes wages sub¬ 
ject to tax (see sections 402.227 and 
402.228), and 

(4) the amount of employees’ tax 
withheld or collected with respect to 
such payment, and, if collected at a 
time other than the time such payment 
was made, the date collected. 

If the total remuneration payment 
(item (2), above) and the amount 
thereof which is taxable (item (3), 
above) are not equal, the reason there¬ 
for shall be made a matter of record. 
Accurate records of the details of each 
adjustment or settlement made pur¬ 
suant to section 402.702 or 402.703 shall 
also be kept. 

No particular form is prescribed for 
keeping the records required by this 
paragraph (a). Each employer shall use 
such forms and systems of accounting as 
will enable the Commissioner to ascertain 
whether the taxes for which the em¬ 
ployer is liable are correctly computed 
and paid. 

(b) Records of employees. While not 
mandatory, it is advisable for each em¬ 
ployee to keep permanent, accurate 
records showing the name and address 
of each employer for whom he performs 
services as an employee, the dates of 
beginning and termination of such serv¬ 
ices, the information with respect to 
himself which is required by paragraph 
(a) of this section to be kept by em¬ 
ployers, and the receipts furnished in ac¬ 
cordance with the provisions of section 
402.306. (See, however, paragraph (d), 
relating to records of claimants) 

(c) Copies of returns . schedules, and 
statements . Every employer who is re¬ 
quired, by these regulations or by instruc¬ 
tions applicable to any form prescribed 
under these regulations, to keep any copy 
of any return, schedule, statement, or 
other document, shall keep such copy as 
part of his records. 

(d) Records of claimants. Any person 
(including an employee) claiming refund, 
credit, or abatement of any tax, penalty, 
or interest shall keep a complete and de¬ 
tailed record with respect to such tax, 
penalty, or interest. 

(e) Place and period for keeping 
records. All records required by these 
regulations shall be kept, by the person 
required to keep them, at one or more 
convenient and safe locations accessible 
to internal revenue officers. Such records 
shall at all times be open for inspection 


by such officers. If the employer has a 
principal place of business in the United 
States, the records required by para¬ 
graphs (c) and (d) of this section shall 
be kept at such place of business. 

Records required by paragraphs (a) 
and (c) of this section shall be main¬ 
tained for a period of at least four years 
after the date the tax to which they re¬ 
late becomes due, or the date the tax is 
paid, whichever is the later. Records 
required by paragraph (d) of this section 
(including any record required by para¬ 
graph (a) or (c) which relates to a 
claim) shall be maintained for a period 
of at least four years after the date the 
claim is filed.* 

SUBPART G-ADJUSTMENTS* CLAIMS, AND 

ASSESSMENTS 

Section 1401 (c) of the Act 

If more or less than the correct amount of 
tax imposed by section 1400 Is paid with re¬ 
spect to any payment of remuneration, proper 
adjustments, with respect both to the tax and 
the amount to be deducted, shall be made, 
without Interest. In such manner and at such 
times as may be prescribed by regulations 
made under this subchapter. (Sec. 1401 (c), 
Ilt.C., as amended by sec. 602 (a). Social 
Security Act Amendments of 1939.) 

Section 1411 of the Act 

If more or less than the correct amount of 
tax imposed by section 1410 is paid with re¬ 
spect to any payment of remuneration, proper 
adjustments with respect to the tax shall be 
made, without interest, in such manner and 
at such times as may be prescribed by regula¬ 
tions made under this subchapter. (Sec 
1411. I.R.C., as amended by sec. 605. Social 
Security Act Amendments of 1939.) 

§ 402.701 Adjustments in general. 
Errors in the payment of employees’ tax 
and employers’ tax must be adjusted in 
certain cases without interest. Not all 
corrections of erroneous collections or 
payments of tax, however, constitute ad¬ 
justments within the meaning of these 
regulations. The various situations un¬ 
der which such adjustments shall be 
made are set forth in sections 402,702 and 
402.703, the provisions of which also re¬ 
late to settlement other than by adjust¬ 
ment under certain circumstances set 
forth therein. No underpayment of em¬ 
ployees’ tax or employers’ tax shall be 
reported pursuant to such sections after 
receipt from the collector of notice and 
demand for payment thereof based upon 
an assessment, but the amount shall be 
paid in accordance with such notice and 
demand. Every return on which an ad¬ 
justment or settlement is reported pur¬ 
suant to section 402.702 or 402.703 must 
have securely attached as a part thereof 
a statement, in duplicate, explaining the 
adjustment or settlement, designating 
the tax-return period in which the error 
was ascertained, and setting forth such 
other information as may be required by 
these regulations and by the instructions 
relating to the return. If an adjustment 
of an overcollection of employees’ tax 


•Por statutory authority for these regula¬ 
tions, see note to section 402.1. 


which an employer has repaid to an em¬ 
ployee is reported on a return, such state¬ 
ment shall include the fact that such tax 
was repaid to the employee. See section 
402.702 (b) (2)) • 

§ 402.702 Adjustment of employees\ 
tax —(a) Under collections —(1) Prior to 
filing of return. If no employees’ tax or 
less than the correct amount, of em¬ 
ployees’ tax is deducted from any pay¬ 
ment of wages to an employee and the 
error is ascertained prior to the time the 
return on Form SS-la is filed with the 
collector for the period in which such 
wages are paid, the employer shall never¬ 
theless report on such return and pay to 
the collector the correct amount of em¬ 
ployees’ tax. However, the reporting and 
payment by the employer of the correct 
amount of such tax in accordance with 
this subparagraph do not constitute an 
adjustment, and the amount shall not 
be reported as an adjustment on the 
return. 

(2) After return is filed. If no em¬ 
ployees’ tax or less than the correct 
amount of employees* tax with respect 
to a payment of wages to an employee 
is reported on a return and paid to the 
collector, the employer shall adjust the 
underpayment by (A) reporting the ad¬ 
ditional amount due by reason of such 
underpayment as an adjustment on a 
return on Form SS-la filed on or before 
the last day of the first calendar month 
following the tax-return period in which 
the error is ascertained, or (B) report¬ 
ing such additional amount on a supple¬ 
mental return on Forms SS-1 or Form 
SS-la for the tax-return period in which 
such payment of wages is made. The 
reporting of such an underpayment on 
a supplemental return constitutes an 
adjustment within the meaning of this 
subparagraph only when the supple¬ 
mental return is filed on or before the 
last day of the first calendar month fol¬ 
lowing the tax-return period in which 
the error is ascertained. (See section 
402.605, relating in part to supplemental 
returns.) The amount of each under¬ 
payment adjusted in accordance with 
this subparagraph shall be paid to the 
collector, without interest, at the time 
fixed for reporting the adjustment. If 
an adjustment is reported pursuant to 
this subparagraph but the amount 
thereof is not paid when due, interest 
thereafter accrues. 

If no employees’ tax or less than the 
correct amount of employees’ tax with re¬ 
spect to a payment of wages to an em¬ 
ployee is reported on a return and paid 
to the collector and such underpayment 
is not reported as an adjustment within 
the time prescribed by this subparagraph, 
the amount of such underpayment shall 
be (A) reported on the employer’s next 
return on Form SS-la, or (B) reported 
immediately on a supplemental return on 
Form SS-1 or Form SS-la. (For interest 
accruing on amounts so reported, see sec¬ 
tion 402.802) 
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(3) Deductions from employee. If an 
employer collects no employees’ tax or 
less than the correct amount of em¬ 
ployees’ tax from an employee with re¬ 
spect to wages received by the employee, 
the employer shall collect the amount of 
the undercollection by deducting such 
amount from remuneration of the em¬ 
ployee. if any, under his control after he 
ascertains the error. Such deductions 
may be made even though the remunera¬ 
tion, for any reason, does not constitute 
wages. (See sections 402.227 and 402.228, 
relating to wages) If the employer as¬ 
certains the error prior to the time the 
return is required to be filed for the 
period in which such wages are paid, or if 
the employer ascertains the error subse¬ 
quent to such time and the error is sub¬ 
ject to adjustment under the provisions 
of subparagraph (2) , the deduction of the 
amount of the undercollection in cor¬ 
rection of such error shall be made with¬ 
out interest. The obligation of the em¬ 
ployee to the employer with respect to 
an undercollection of employees’ tax from 
the employee not subsequently corrected 
by a deduction made as prescribed in the 
foregoing provisions of this subparagraph 
is a matter for settlement between the 
employee and the employer. The amount 
of the employees’ tax. in the case of a 
prior undercollection thereof from the 
employee, shall be reported and paid as 
provided in subparagraphs (1) and (2). 
Amounts deducted from remuneration of 
the employee, and other settlements be¬ 
tween the employee and the employer, in 
correction of an undercollection of em¬ 
ployees’ tax, shall be shown on statements 
furnished by the employer to the em¬ 
ployee in accordance with section 402.306. 
If an employer makes an erroneous col¬ 
lection of employees’ tax from two or 
more of his employees, a separate settle¬ 
ment must be made with respect to each 
employee. Thus, an overcollection of em¬ 
ployees’ tax from one employee may not 
be used to offset an undercollection of 
such tax from another. 

(b) Overcollections — (1) Prior to filing 
of return. If an employer (A) during 
any tax-return period collects more than 
the correct amount of employees’ tax 
from any employee, and (B) repays the 
amount of the overcollection to the em¬ 
ployee prior to the time the return on 
Form SS-la for such period is filed with 
the collector, and (C) obtains and keeps 
as part of his records the written receipt 
of the employee, showing the date and 
amount of the repayment, the employer 
shall not report on any return or pay to 
the collector the amount of the overcol¬ 
lection. However, every overcollection 
not repaid to and receipted for by the 
employee as provided in this subpara¬ 
graph must be reported and paid to the 
collector with the return on Form SS-la 
for the period In which the overcollection 
was made. 

(2) After return is filed. If an em¬ 
ployer collects from any employee and 


pays to the collector more than the cor¬ 
rect amount of employees’ tax, the em¬ 
ployer shall adjust the overcollection by 
repayment or reimbursing the employee 
in the amount thereof. 

If the amount of the overcollection is 
repaid, the employer shall obtain and 
keep as part of his records the written 
receipt of the employee, showing the date 
and amount of the repayment. (See sec¬ 
tion 402.701, relating in part to state¬ 
ments required in explanation of adjust¬ 
ments of overcollections of employees' 
tax.) 

If the employer does not repay the 
employee, the employer shall reimburse 
the employee by applying the amount of 
the overcollection against the employees’ 
tax which attaches to wages paid to the 
employee prior to the expiration of the 
tax-return, period following the tax-re- 
turn period in which the error is ascer¬ 
tained. If the amount of the overcol¬ 
lection exceeds the amount so applied 
against such employees’ tax, the excess 
amount shall be repaid to the employee 
as required by this subparagraph. 

An overcollection is adjustable under 
this subparagraph only if it is completed 
prior to the expiration of the tax-return 
period following the tax-return period in 
which the error is ascertained by the em¬ 
ployer, and then only if the adjustment 
is reported on a return filed within the 
4-year period after the date the overpay¬ 
ment was made to the collector. A claim 
for credit or refund (in accordance with 
section 402.704) may be filed within such 
4-year period for any over collection 
which cannot be adjusted under this sub- 
paragraph.* 

§ 402.703 Adjustment of employers’ 
tax —(a) Underpayments. If no em¬ 
ployers’ tax or less than the correct 
amount of employers’ tax with respect 
to a payment of wages to an employee is 
reported on a return and paid to the 
collector, the employer shall adjust the 
underpayment by (A) reporting the addi¬ 
tional amount due by reason of such 
underpayment as an adjustment on a 
return on Form SS-la filed on or before 
the last day of the first calendar month 
following the tax-return period in which 
the error is ascertained, or (B) report¬ 
ing such additional amount on a sup¬ 
plemental return on Form SS-1 or Form 
SS-la for the tax-return period in which 
such payment of wages is made. The 
reporting of such an underpayment on 
a supplemental return constitutes an ad¬ 
justment within the meaning of this 
paragraph only when the supplemental 
return is filed on or before the last day 
of the first calendar month following the 
tax-return period in which the error is 
ascertained. (See section 402.605, relat¬ 
ing in part to supplemental returns.) 
The amount of each underpayment ad¬ 
justed in accordance with this paragraph 
shall be paid to the collector, without 
interest, at the time fixed for reporting 
the adjustment. If an adjustment is re¬ 


ported pursuant to this subparagraph but 
the amount thereof is not paid when due, 
interest thereafter accrues. 

If no employers’ tax or less than the 
correct amount of employers’ tax with 
respect to a payment of wages to an 
employee is reported on a return and 
paid to the collector and such underpay¬ 
ment is not adjusted in accordance with 
the provisions of this paragraph, the 
amount of such underpayment shall be 
(A) reported on the employer’s next re¬ 
turn on Form SS-la, or (B) reported 
immediately on a supplemental return 
on Form SS-1 or Form SS-la. (For 
interest accruing on amounts so re¬ 
ported, see section 402.802.) 

(b) Overpayments. If (1) an em¬ 
ployer pays more than the correct 
amount of employers’ tax with respect 
to any payment of remuneration, and 
(2) the employer is required under para¬ 
graph (b) of section 402.702 to adjust a 
corresponding overpayment of employ¬ 
ees’ tax with respect to the same pay¬ 
ment of remuneration to the employee, 
the employer shall adjust the overpay¬ 
ment of employers’ tax to the same ex¬ 
tent and on the same return or returns 
on which the adjustment of employees’ 
tax is reported. The adjustment of em¬ 
ployers’ tax shall be made by deducting 
the amount cf the overpayment from 
the amount of employers’ tax reported 
on such return or returns. No overpay¬ 
ment shall be adjusted under this para¬ 
graph after the expiration of the 4-year 
period after the date the overpayment 
was made to the collector. If an over¬ 
payment of employers’ tax is made with 
respect to a payment of remuneration 
to an employee, but no corresponding 
overpayment of employees' tax is made 
with respect to the same payment of re¬ 
muneration, the overpayment of employ¬ 
ers’ tax is not adjustable under this 
paragraph. (See section 402.704, relat¬ 
ing to refunds and credits) • 

Section 1421 op the Act 

If more • • • than the correct amount 
of tax imposed by section 1400 or 1410 Is paid 
or deducted with respect to any wage pay¬ 
ment and the overpayment • • • of tax 

cannot be adjusted under section 1401 (c) or 
1411 the amount of the overpayment shall be 
refunded • • • in such manner and at 
such times (subject to the statutes of limi¬ 
tations properly applicable thereto) as may 
be prescribed by regulations made under this 
subchapter. 

Section 2703 (a) op the Internal Revenue 

Code. Made Applicable bt Section 1430 op 

the Act 

In general. In the case of any overpay¬ 
ment or overcollection of the tax • • • 

the person making such overpayment or over¬ 
collection may take credit therefor against 
taxes due upon any • • • return, and 

shall make refund of any excessive amount 
collected by him upon proper application by 
the person entitled thereto. 

Section 3770 (a) op the Internal Revenue 
Code 

To taxpayers— 

(1) Assessments and collections gener¬ 
ally. Except as otherwise provided by law in 
the case of income, estate, and gift taxes, the 
Commissioner, subject to regulations pre- 
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scribed by the Secretary, is authorized to re¬ 
mit. refund, and pay back all taxes errone¬ 
ously or illegally assessed or collected, all 
penalties collected without authority, and all 
taxes that appear to be unjustly assessed or 
excessive In amount, or in any manner wrong¬ 
fully collected. 

(2) Assessments and collections after 
limitation period. Any tax (or any interest, 
penalty, additional amount, or addition to 
such tax) assessed or paid after the expiration 
of the period of limitation properly applicable 
thereto shall be considered an overpayment 
and shall be credited or refunded to the tax¬ 
payer if claim therefor is filed within the 
period of limitation for filing such claim. 

• • • • • 

Section 3313 or the Internal Revenue Code 

All claims for the refunding or crediting 
of any internal revenue tax alleged to have 
been erroneously or illegally assessed or col¬ 
lected, or of any penalty alleged to have been 
collected without authority, or of any sum 
alleged to have been excessive or in any 
manner wrongfully collected must • • • 

be presented to the Commissioner within 
four years next after the payment of such 
tax. penalty, or sum. The amount of the 
refund • * • shall not exceed the por¬ 

tion of the tax. penalty, or sum paid during 
the four years immediately preceding the 
filing of the claim, or if no claim was filed, 
then during the four years immediately pre¬ 
ceding the allowance of the refund. 

Section 3477 op the United States Revised 
Statutes 

All transfers and assignments made of any 
claim upon the United States, or of any part 
or share thereof, or interest therein, whether 
absolute or conditional, and whatever may 
be the consideration therefor, and all powers 
of attorney, orders, or other authorities for 
receiving payment of any such claim, or of 
any part or share thereof, shall be absolutely 
null and void, unless they are freely made 
and executed in the presence of at least two 
attesting witnesses, after the allowance of 
such a claim, the ascertainment of the 
amount due, and the Issuing of a warrant 
for the payment thereof. Such transfers, 
assignments, and powers of attorney, must 
recite the warrant for payment, and must 
be acknowledged by the person making them, 
before an officer having authority to take 
acknowledgments of deeds, and shall be cer¬ 
tified by the officer; and It must appear by 
the certificate that the officer, at the time of 
the acknowledgment, read and fully ex¬ 
plained the transfer, assignment, or warrant 
of attorney to the person acknowledging the 
same. 

§ 402.704 Refund or credit of over¬ 
payments which are not adjustable; 
abatement of overassessments —(a) Who 
may make claims. If more than the 
correct amount of tax, penalty, or in¬ 
terest is paid to the collector, the per¬ 
son who paid such tax, penalty, or in¬ 
terest to the collector may file a claim 
for refund of such overpayment or such 
person may take credit for the overpay¬ 
ment on any return on Form SS-la 
which he subsequently files. (See para¬ 
graph (e), relating in part to overpay¬ 
ments which pre adjustable) If more 
than the correct amount of tax. pen¬ 
alty, or interest is assessed but not paid 
to the collector, the person against 
whom the assessment is made may file 
a claim for abatement of such overas¬ 
sessment. (See also paragraph (c), re¬ 
lating to claims by employees) 

(b) Statements supporting employers' 
claims for employees' tax . Every claim 
filed by an employer for refund, credit, 
or abatement of employees* tax collected 


from an employee shall include a state¬ 
ment that the employer has repaid the 
tax to the employee or has secured the 
written consent of such employee to al¬ 
lowance of the refund, credit, or abate¬ 
ment. In every such case, the employer 
shall maintain as part of his records the 
written receipt of the employee, showing 
the date and amount of the repayment, 
or the written consent of the employee, 
whichever is used in support of the 
claim. (See paragraph (d), relating to 
form of claims) 

(c) Refund claims made by employ¬ 
ees. If (1) more than the correct 
amount of employees’ tax is collected 
by an employer from an employee and 
paid to the collector, and (2) such over¬ 
collection is not adjustable under sec¬ 
tion 402.702, and (2) the employee does 
not receive reimbursement in any man¬ 
ner from such employer and does not 
authorize the employer to file a claim 
and receive refund or credit, such em¬ 
ployee may file a claim for refund of 
such overpayment. The employee shall 
submit with the claim a statement set¬ 
ting forth the extent, if any, to which 
the employer has reimbursed the em¬ 
ployee in any manner for the overcol¬ 
lection, the amount, if any, of credit or 
refund of such overpayment claimed 
by the employer or authorized by the 
employee to be claimed by the employer, 
and such facts as will establish that the 
overpayment is not adjustable under 
section 402.702. The employee shall ob¬ 
tain such statement, if possible, from 
the employer, who should include in 
such statement the fact that it is made 
in support of a claim against the United 
States to be filed by the employee for 
refund of employees’ tax paid by such 
employer to the collector of internal 
revenue. If the employer’s statement is 
not submitted with the claim, the em¬ 
ployee shall make the statement to the 
best of his knowledge and belief, and 
shall include therein an explanation of 
his inability to obtain the statement 
from the employer. (For provisions re¬ 
lating to special refunds of employees’ 
tax on wages over $3,000, see section 
402.705) 

(d) Form of claims. Each claim for 
refund or abatement under this section 
shall be made on Form 843 in accordance 
with these regulations and with the in¬ 
structions relating to such form, and 
shall designate the tax-return period in 
which the error was ascertained. Copies 
of Form 843 may be obtained from any 
collector. If credit is taken under this 
section, a claim on Form 843 is not re¬ 
quired, but the return on which such 
credit is claimed shall have securely at¬ 
tached as a part thereof a statement 
which shall constitute the claim for 
credit, setting forth in detail the grounds 
and facts relied upon in support of the 
credit, designating the tax-return period 
in which the error was ascertained, and 
showing such other information as Is 
required by these regulations or by the 
instructions relating to the return. 


Whenever a claim for refund, credit, 
or abatement is made with respect to 
remuneration which was erroneously re¬ 
ported on Form SS-2a or on Schedule A 
of Form SS-la, such claim shall include 
a statement showing (1) the identifica¬ 
tion number of the employer, (2) the 
name and account number of the em¬ 
ployee for whom such remuneration was 
so reported, (3) the period covered by 
such Form SS-2a or such Schedule A 
of Form SS-la, (4) the amount of remu¬ 
neration actually reported as wages for 
such employee, and (5) the amount of 
wages which should have been reported 
for such employee. 

(e) Limitations on claims. No refund 
or credit will be allowed after the expira¬ 
tion of four years after the payment to 
the collector of the tax, penalty, or in¬ 
terest, except upon one or more of the 
grounds set forth in a claim filed prior to 
the expiration of such 4-year period. No 
refund or credit of an overpayment will 
be allowed if such overpayment is adjust¬ 
able under section 402.702 or 402.703. 

(f) Claims improperly made. Any 
claim which does not comply with the 
requirements of this section will not be 
considered for any purpose as a claim 
for refund, credit, or abatement. 

(g) Proof of representative capacity. 
If a return is made by an individual who 
thereafter dies and a refund claim is 
made by a legal representative of the de¬ 
ceased, certified copies of the letters tes¬ 
tamentary, letters of administration, or 
other similar evidence must be annexed 
to the claim, to show the authority of 
the executor, administrator, or other 
fiduciary by whom the claim is made. 
If an executor, administrator, guardian, 
trustee, receiver, or other fiduciary makes 
a return and thereafter a refund claim 
is made by the same fiduciary, docu¬ 
mentary evidence to establish the legal 
authority of the fiduciary need not ac¬ 
company the claim, provided a statement 
is made in the claim showing that the 
return was made by the fiduciary and 
that the latter is still acting. In such 
cases, if a refund or interest is to be 
paid, letters testamentary, letters of ad¬ 
ministration, or other evidence may be 
required, but should be submitted only 
upon the receipt of a specific request 
therefor. If a claim is made by a fidu¬ 
ciary other than the one by whom the 
return was made, the necessary docu¬ 
mentary evidence should accompany the 
claim. The affidavit may be made by the 
agent of the person assessed, but in such 
case a power of attorney must accompany 
the claim. 

(h) Refunds under section 902 (/) of 
Social Security Act Amendments of 1939 
and section 2 of Act of August 11, 1939. 
The provisions of this section shall apply 
in the case of claims for refund with re¬ 
spect to services described by section 
902 (f) of the Social Security Act Amend¬ 
ments of 1939 and section 2 of the Act 
of August 11, 1939 (53 Stat. 1420). (For 
provisions relating to such services, see 
section 402.202) • 
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Section 1401 (D) of tiie Act 

If by reason of an employee rendering serv¬ 
ice for more than one employer during any 
calendar year after the calendar year 1939. 
the wages of the employee with respect to 
employment during such year exceed $3,000, 
the employee shall be entitled to a refund of 
any amount of tax, with respect to such 
wages, imposed by section 1400, deducted 
from such wages and paid to the collector, 
which exceeds the tax with respect to the 
first $3,000 of such wages paid. Refund under 
this section may be made in accordance with 
the provisions of law applicable in the case 
of erroneous or illegal collection of the tax; 
except that no such refund shall be made 
unless ( 1) the employee makes a claim, estab¬ 
lishing his right thereto, after the calendar 
year in which the employment was performed 
with respect to which refund of tax is 
claimed, and (2) such claim is made within 
two years after the calendar year in which 
the wages are paid with respect to which re¬ 
fund of tax is claimed. No interest shall be 
allowed or paid with respect to any such re¬ 
fund. (Sec. 1401 (d), I.R.C., as added by 
sec. 602 (b), Social Security Act Amendments 
of 1939) 

§ 402.705 Special refunds of employees ’ 
tax on wages over $3,000. If an employee 
receives wages in excess of $3,000 from 
two or more employers for services per¬ 
formed during the calendar year 1940 or 
any subsequent calendar year, the em¬ 
ployee may file a claim for refund of the 
amount, if any, by which the employees' 
tax deducted and paid to a collector with 
respect to such wages exceeds the em¬ 
ployees’ tax with respect to the first 
$3,000 of such wages. (See sections 
402.227 and 402.228, relating to wages) 
Each claim shall be made with respect 
to wages for services performed within 
one calendar year. The employee shall 
submit with the claim the best available 
information establishing, with respect to 
each employer for whom he performed 
services during the calendar year, (1) the 
name and address of such employer, (2) 
the account number of the employee and 
the employee's name as reported by the 
employer on his returns. (3) the amount 
of wages paid during the calendar year 
to which the claim relates for services 
performed by the employee during that 
year, (4) the amount of wages, if any, 
paid during each subsequent calendar 
year for services performed by the em¬ 
ployee during the year to which the claim 
relates. (5) the amount of employees’ tax, 
if any, deducted from such wages during 
each of such years and paid to the col¬ 
lector, and (8) the address of the collector 
to whom such tax was paid. Such in¬ 
formation shall be furnished, if possible, 
in the form of statements’ made by the 
employers, each of whom should include 
in his statement the fact that it is made 
in support of a claim against the United 
States to be filed by the employee for 
refund of employees’ tax. If the state¬ 
ment of any employer is not submitted 
with the claim, the employee shall in¬ 
clude in the claim an explanation of his 
inability to submit such statement. 
Other information may be required, but 
should be submitted only upon the re¬ 
ceipt of a specific request therefor. The 
employee’s claim shall be made on Form 
843, in accordance with these regulations 


and the instructions relating to such 
form, and shall be filed with the col¬ 
lector for the district in which the em¬ 
ployee resides. No interest will be al¬ 
lowed or paid by the Government on the 
amount of any refund under this section. 
No refund will be made under this section 
unless (1) the employee files a claim, 
establishing his right thereto, after the 
calendar year in which the employment 
was performed with respect to which re¬ 
fund of tax is claimed, and (2) such 
claim is filed within two years after the 
calendar year in which the wages are 
paid with respect to which refund of tax 
is claimed. 

Example. Employee A receives tax¬ 
able wages in the amount of $2,000 from 
each of his employers. X, Y. and Z. for 
services performed during the calendar 
year 1942, or a total of $6,000 for such 
year. The first $2,000 of such wages is 
paid during the calendar year 1942 by 
employer X, who deducts employees’ tax 
in the amount of $20 from A’s wages, and 
pays such tax to the collector. The sec¬ 
ond $2,000 of such wages is paid during 
the calendar year 1942 by employer Y. 
who pays employees’ tax in the amount 
of $20 to the collector loithout deduct¬ 
ing such tax from A's wages. Employer 
Z pays $1,000 of such wages to A during 
the year 1942 and $1,000 during the year 
1943. The rate of such tax for the year 
1942 is 1 percent and the rate for 1943 is 
2 percent. Employer Z deducts employ¬ 
ees’ tax in the amount of $30 from such 
wages ($10 during 1942 and $20 during 
1943) and pays such tax to the collector. 
Thus, employees' tax in the total amount 
of $50 is deducted from A’s wages and 
paid to a collector. The amount of em¬ 
ployees’ tax with respect to the first 
$3,000 of such wages is $30. A may file 
a claim for refund of $20.* 

Section 1422 of the Act 

Any tax paid under this subchapter by a 
taxpayer with respect to any period with re¬ 
spect to which he is not liable to tax under 
this subchapter shall be credited against the 
tax. If any. Imposed by subchapter B upon 
such taxpayer, and the balance, if any, shall 
be refunded. 

§ 402.706 Credit and refund of taxes 
paid for period during which liability 
existed under subchapter B of chapter 9 
of the Internal Revenue Code. If any 
person pays any amount as tax under 
the Federal Insurance Contributions Act 
with respect to any period for which he 
te not liable for such tax and such per¬ 
son is liable for a tax imposed by sub¬ 
chapter B of chapter 9 of the Internal 
Revenue Code (which subchapter corre¬ 
sponds to and. effective April 1, 1939, 
superseded the Carriers Taxing Act of 
1937), the amount paid as tax under the 
Federal Insurance Contributions Act 
shall be credited against the tax for 
which the person is liable under such 
subchapter and the balance, if any, 
shall be refunded. Each claim for re¬ 
fund under this section shall be made 
in accordance with section 402.704. Each 
claim for credit under this section shall 


be made on Form 843 in accordance with 
the instructions relating to such form 
and the applicable provisions of section 
402.704 of these regulations. See sec¬ 
tion 1531 of subchapter B of chapter 9 
of the Internal Revenue Code for credit 
or refund of amounts paid as tax under 
such subchapter for any period during 
which liability existed under the Federal 
Insurance Contributions Act.* 

Section 1421 of the Act 

If • • • less than the correct amount 

of tax Imposed by section 1400 or 1410 Is paid 
or deducted with respect to any wage pay¬ 
ment 4nd the • • • underpayment of 

tax cannot be adjusted under section 1401 
(c) or 1411 • • • the amount of the 

underpayment shall be coUected. In such 
manner and at such times (subject to the 
statutes of limitations properly applicable 
thereto) as may be prescribed by regulations 
made under this subchapter. 

§ 402.707 Assessment of underpay¬ 
ments. If any tax is not paid to the col¬ 
lector when due, the Commissioner may, 
as the circumstances warrant. assess the 
tax (whether or not the underpayment is 
otherwise adjustable) or afford the em¬ 
ployer opportunity to adjust the under¬ 
payment pursuant to section 402.702 or 
402.703. Unpaid employers' tax or em¬ 
ployees* tax may be assessed against the 
employer. Employees’ tax not collected 
by the employer may also be assessed 
against the employee. The unpaid 
amount, together with interest and pen¬ 
alty. if any. will be collected, pursuant to 
section 3655 of the Internal Revenue 
Code and other applicable provisions of 
law, from the person against whom the 
assessment is made. If an employer pays 
employees' tax pursuant to an assessment 
against him without an adjustment hav¬ 
ing been made pursuant to section 
402.702, reimbursement is a matter to be 
settled between the employer and the em¬ 
ployee. (See section 402.802, relating to 
interest, and section 402.803. relating to 
penalty for failure to pay an assessment 
after notice and demand. See also sec¬ 
tion 402.801, relating to jeopardy assess¬ 
ments) • • 

SUB PART H—MISCELLANEOUS PROVISIONS 
Section 3660 of the Internal Revenue Code 

(a) If the Commissioner believes that the 
collection of any tax (other than income tax, 
estate tax. and gift tax) under any provision 
of the Internal-revenue laws wUl be Jeopard¬ 
ized by delay, he shall, whether or not the 
time otherwise prescribed by law for making 
return and paying such tax has expired, im¬ 
mediately assess such tax (together with all 
interest and penalties the assessment of 
which Is provided for by law). Such tax. 
penalties, and interest shall thereupon be¬ 
come immediately due and payable, and im¬ 
mediate notice and demand shall be made by 
the collector for the payment thereof. Upon 
failure or refusal to pay such tax, penalty, 
and Interest, collection thereof by distraint 
shall be lawful without regard to the period 
prescribed in section 3690. 

(b) The collection of the whole or any part 
of the amount of such assessment may be 
stayed by filing with the collector a bond in 
such amount, not exceeding double the 
amount as to which the stay is desired, and 
with such sureties, as the collector deems 
necessary, conditioned upon the payment of 
the amount collection of which is stayed, at 
the time at which, but for this section, such 
amount would be due. 
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5 402.801 Jeopardy assessments. 
Whenever, in the opinion of the col¬ 
lector, the collection of the tax will be 
jeopardized by delay, he should report 
the case promptly to the Commissioner 
by telegram or letter. The communica¬ 
tion should recite the full name and ad¬ 
dress of the person involved, the tax- 
return period or periods involved, the 
amount of tax due for each period, the 
date any return was filed by or for the 
taxpayer for such period, a reference to 
any prior assessment made for such pe¬ 
riod against the taxpayer, and a state¬ 
ment as to the reason for the recom¬ 
mendation, which will enable the Com¬ 
missioner to assess the tax, together with 
all penalties and interest due. Upon as¬ 
sessment such tax, penalty, and interest 
shall become immediately due and pay¬ 
able, whereupon the collector will issue 
immediately a notice and demand for 
payment of the tax, penalty, and 
interest. 

The collection of the whole or any 
part of the amount of the jeopardy as¬ 
sessment may be stayed by filing with 
the collector a bond in such amount, not 
exceeding double the amount with re¬ 
spect to which the stay is desired and 
with such sureties as the collector deems 
necessary. Such bond shall be condi¬ 
tioned upon the payment of the amount, 
collection of which is stayed, at the time 
at which, but for the jeopardy assess¬ 
ment, such amount would be due. In 
lieu of surety or sureties the taxpayer 
may deposit with the collector bonds or 
notes of the United States, or bonds or 
notes fully guaranteed by the United 
States, having a par value not less than 
the amount of the bond required to be 
furnished, together with an agreement 
authorizing the collector in case of de¬ 
fault to collect or sell such bonds or 
notes so deposited. 

Upon refusal to pay, or failure to pay 
or give bond, the collector will proceed 
immediately to collect the tax, penalty, 
and interest by distraint without regard 
to the period prescribed in section 3690 
of the Internal Revenue Code.* 

Section 1420 (b) or the Act 

If the tax Is not paid when due, there shaU 
be added as part of the tax Interest (except 
in the case of adjustments made in accord¬ 
ance with the provisions of sections 1401 (c) 
and 1411) at the rate of 6 per centum per 
annum from the date the tax became due 
untU paid. 

Section 3655 or the Internal Revenue Code 

(a) Delivery. Where it is not otherwise 
provided, the collector shall in person or by 
deputy, within ten days after receiving any 
list of taxes from the Commissioner, give no¬ 
tice to each person liable to pay any taxes 
stated therein, to be left at his dwelling or 
usual place of business, or to be sent by mail, 
stating the amount of such taxes and de¬ 
manding payment thereof. 

(b) Addition to tax for nonpayment. If 
such person does not pay the taxes, within 
ten days after the service or the sending by 
mall of such notice, it shall be the duty of 
the coUector or his deputy to collect the said 
taxes with a penalty of 5 per centum addi- 


•Por statutory authority for these regula¬ 
tions, see note to section 402.1. 


tlonal upon the amount of taxes, and inter¬ 
est at the rate of 6 per centum per annum 
from the date of such notice to the date of 
payment • • •. 

t * ♦ • • 

§ 402.802 Interest. If the tax is not 
paid to the collector when due and is not 
adjusted under section 402.702 or 402.703, 
interest accrues at the rate of 6 percent 
per annum.* 

§ 402.803 Addition to tax for failure 
to pay an assessment after notice and de¬ 
mand. (a) If tax, penalty, or interest is 
assessed and the entire amount thereof 
is not paid within 10 days after the date 
of issuance of notice and demand for 
payment thereof, based on such assess¬ 
ment, there accrues under section 3655 
of the Internal Revenue Code (except as 
provided in paragraph (b) of this sec¬ 
tion) a penalty of 5 percent of the assess¬ 
ment remaining unpaid at the expiration 
of such period. 

(b) If, within 10 days after the date of 
issuance of notice and demand, a claim 
for abatement of any amount of the as¬ 
sessment is filed with the collector, the 
5 percent penalty does not attach with 
respect to such amount. If the claim is 
rejected in whole or in part and the 
amount rejected is not paid, the collector 
shall issue notice and demand for such 
amount. If payment is not made within 
10 days after the date the collector issues 
the notice and demand, the 5 percent 
penalty attaches with respect to the 
amount rejected. The filing of the claim 
does not stay the running of interest.* 

Section 3612 (d) and (e) of the Internal 
Revenue Code 

(d) Additions to tax.— 

(1) Failure to file return. In case of 
any failure to make and file a return or list 
within tbe time prescribed by law. or pre¬ 
scribed by the Commissioner or the collector 
in pursuance of law, the Commissioner shall 
add to the tax 25 per centum of its amount, 
except that when a return is filed after such 
time and it is shown that the failure to file 
It was due to a reasonable cause and not to 
willful neglect, no such addition shall be 
made to the tax: Provided, That in the case 
of a failure to make and file a return re¬ 
quired by law. within the time prescribed by 
law or prescribed by the Commissioner in 
pursuance of law. if the last date so pre¬ 
scribed for filing the return is after August 
30. 1935, then there shaU be added to the 
tax. in lieu of such 26 per centum: 5 per 
centum If the failure is for not more than 
30 days, with an additional 5 per centum for 
each additional 30 days or fraction thereof 
during which failure continues, not to exceed 
25 per centum in the aggregate. 

(2) Fraud. In case a false or fraudulent 
return or list Is willfully made, the Com¬ 
missioner shall add to the tax 50 per centum 
of its amount. 

• • • * « 

(e) Collection of additions to tax. The 
amount added to any tax under paragraphs 
(1) and (2) of subsection (d) shall be col¬ 
lected at the same time and in the same 
manner and as a part of the tax unless the 
tax has been paid before the discovery of 
the neglect, falsity, or fraud. In which case 
the amount so added shall be collected in 
the same manner as the tax. 

§ 402.804 Additions to tax for delin¬ 
quent or false returns —(a) Delinquent 
returns. If a person fails to make and 
file a return required by these regula¬ 
tions within the prescribed time, a cer¬ 


tain percent of the amount of the tax 
is added to the tax unless the return is 
later filed and failure to file the return 
within the prescribed time is shown to 
be due to reasonable cause and not to 
willful neglect. The amount to be added 
to the tax is 5 percent if the failure 
is for not more than 30 days, with an 
additional 5 percent for each additional 
30 days or fraction thereof during which 
failure continues, not to exceed 25 per¬ 
cent in the aggregate. In computing the 
period of delinquency all Sundays and 
holidays after the due date are counted. 
Two classes of delinquents are subject 
to this addition to the tax: 

(1) those who do not file returns and 
for whom returns are made by a col¬ 
lector, a deputy collector, or the Com¬ 
missioner; and 

(2) those who file tardy returns and 
are unable to show reasonable cause for 
the delay. 

A person who files a tardy return and 
wishes to avoid the addition to the tax 
for delinquency must make an affirma¬ 
tive showing of all facts alleged as a 
reasonable cause for failure to file the 
return on time in the form of a state¬ 
ment which should be attached to the 
return as a part thereof. 

(b) False returns. If a false or fraud¬ 
ulent return is willfully made, the addi¬ 
tion to tax under section 3612 fd) (2) 
of the Internal Revenue Code, is 50 per¬ 
cent of the total tax due for the entire 
period involved including any tax pre¬ 
viously paid.* 

Section 2707 of the Internal Revenue Code, 

Made Applicable by Section 1430 of the 

Act 

(a) Any person who willfully fails to pay, 

collect, or truthfully account for and pay 
over the tax • • • or willfully attempts 

In any manner to evade or defeat any such 
tax or the payment thereof, shall, in addi¬ 
tion to other penalties provided by law, be 
liable to a penalty of the amount of the tax 
evaded, or not paid, collected, or accounted 
for and paid over, to be assessed and col¬ 
lected in the same manner as taxes are 
assessed and collected. No penalty shall be 
assessed under this subsection for any of¬ 
fense for which a penalty may be assessed 
under authority of section 3612. 

(b) Any person required under thts sub- 
chapter to pay any tax, or required by law 
or regulations made under authority thereof 
to make a return, keep any records, or supply 
any information, for the purposes of the 
computation, assessment, or collection of any 
tax imposed by this subchapter who will¬ 
fully fails to pay such tax, make such re¬ 
turns, keep such records, or supply such 
information, at the time or times required 
by law or regulations, shall. In addition to 
other penalties provided by law, be guiity 
of a misdemeanor and, upon conviction 
thereof, be fined not more than $10,000. or 
imprisoned for not more than one year, or 
both, together with the costs of prosecution. 

(c) Any person required under tills sub¬ 
chapter to collect, account for and pay over 
any tax Imposed by this subchapter, who 
willfully fails to collect or truthfully account 
for and pay over such tax, and any person 
who willfully attempts in any manner to 
evade or defeat any tax imposed by this 
subchapter or the payment thereof, shall, 
in addition to other penalties provided by 
law, be guilty of a felony and. upon con¬ 
viction thereof, be fined not more than 
$10,000, or imprisoned for not more than 
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five years, or both, together with the costs 
of prosecution. 

(d) The term "person” as used In this sec¬ 
tion includes an officer or employee of a cor¬ 
poration. or a member or employee of a 
partnership, who as such officer, employee, 
or member is under a duty to perform the act 
in respect of which the violation occurs. 

Section 3616 of the Internal Revenue Code 

Whenever any person— 

(a) False returns. Delivers or discloses 
to the collector or deputy any false or fraud¬ 
ulent list, return, account, or statement, with 
intent to defeat or evade the valuation, enu¬ 
meration, or assessment intended to be made; 
or. 

(b) Neglect to obey summons. Being duly 
summoned to appear to testify, or to appear 
and produce books as required under section 
3615. neglects to appear or to produce said 

books— 

he shall be fined not exceeding $1,000. or be 
imorisoned not exceeding one year, or both, 
at the discretion of the court, with costs of 
prosecution. 

• • • • • 

Section 35 (a) of the Criminal Code, as 
Amended 

Whoever shall make or cause to be made or 
present or cause to be presented, for pay¬ 
ment or approval, to or by any person or 
officer in the civil, military, or naval service 
of the United States, or any department 
thereof, or any corporation in which the 
United States of America is a stockholder, 
any claim upon or against the Government of 
the United States, or any department or offi¬ 
cer thereof, or any corporation in which the 
United States of America is a stockholder, 
knowing such claim to be false, fictitious, or 
fraudulent; or whoever shall knowingly and 
willfully falsify or conceal or cover up by any 
trick, scheme, or device a material fact, or 
make or cause to be made any false or fraud¬ 
ulent statements or representations, or make 
or use or cause to be made or used any false 
bill, receipt, voucher, roll, account, claim, 
certificate, affidavit, or deposition, knowing 
the same to contain any fraudulent or ficti¬ 
tious statement or entry in any matter within 
the Jurisdiction of any department or agency 
of the United States or of any corporation 
in which the United States of America is a 
stockholder; or whoever shall enter into any 
agreement, combination, or conspiracy to de¬ 
fraud the Government of the United States, 
or any department or officer thereof, or any 
corporation in which the United States of 
America is a stockholder, by obtaining or aid¬ 
ing to obtain the payment or allowance of 
any false or fraudulent claim; • • • 

shall be fined not more than $10,000 or im¬ 
prisoned not more than ten years, or both. 
(Sec. 35, Act of Mar. 4. 1909, 35 Stat. 1095. 
as amended by Act of April 4. 1938, 52 Stat. 
197, 18 UJS.C., Sup. IV, 80, 83) 

Section 3798 (b) of the Internal Revenue 
Code 

(1) Assistance in preparation or presen¬ 
tation. Any person who willfully aids or 
assists in, or procures, counsels, or advises 
the preparation or presentation under, or in 
connection with any matter arising under, the 
internal revenue laws, of a false or fraudu¬ 
lent return, affidavit, claim, or document, 
shall (whether or not such falsity or fraud 
is with the knowledge or consent of the per¬ 
son authorized or required to present such 
return, affidavit, claim, or document) be 
guilty of a felony, and. upon conviction 
thereof, be fined not more than $10,000, 
or imprisoned for not more than five years, 
or both, together with the costs of prosecu¬ 
tion. 

(2) Person defined. The term "person" 
as used in this subsection includes an officer 
or employee of a corporation or a member 
or employee of a partnership, who as such 
officer, employee, or member is under a duty 
to perform the act In respect of which the 
violation occurs. 


Section 208 of the Social Security Act. as 
Amended 

Whoever, for the purpose of causing an 
increase in any payment authorized to be 
made under this title | Title II of the Social 
Security Act, as amended |, or for the purpose 
of causing any payment to be made where 
no payment is authorized under this title, 
shall make or cause to be made any false 
statement or representation (Including any 
false statement or representation in connec¬ 
tion with any matter arising under the Fed¬ 
eral Insurance Contributions Act) as to the 
amount of any wages paid or received or the 
period during which earned or paid, or who¬ 
ever makes or causes to be made any false 
statement of a material fact in any applica¬ 
tion for any payment under this title, or 
whoever makes or causes to be made any 
false statement, representation, affidavit, or 
document in connection with such an appli¬ 
cation, shall be guilty of a misdemeanor and 
upon conviction thereof shall be fined not 
more than $1,000 or imprisoned for not more 
than one year, or both. (Sec. 208 of Title II, 
Social Security Act. as amended by sec. 201, 
Social Security Act Amendments of 1939) 

Section 1106 of the Social Security Act, as 
Amended 

No disclosure of any return or portion of a 
return (Including information returns and 
other written statements) filed with the Com¬ 
missioner of Internal Revenue under title 
VIII of the Social Security Act or the Federal 
Insurance Contributions Act or under regula¬ 
tions made under authority thereof, which 
has been transmitted to the Board by the 
Commissioner of Internal Revenue, or of any 
file, record, report, or other paper, or any in¬ 
formation, obtained at any time by the Board 
or by any officer or employee of the Board in 
the course of discharging the duties of the 
Board, and no disclosure of any such file, 
record, report, or other paper, or information, 
obtained at any time by any person from the 
Board or from any officer or employee of the 
Board, shall be made except as the Board may 
by regulations prescribe. Any person who 
shall violate any provision of this section 
shall be deemed guilty of a misdemeanor and. 
upon conviction thereof, shall be punished 
by a fine not exceeding $1,000, or by imprison¬ 
ment not exceeding one year, or both. (Sec. 
1106, Social Security Act. as added by sec. 802, 
Social Security Act Amendments of 1939) 

Section 1107 of the Social Security Act, 
as Amended 

(a) Whoever, with the Intent to defraud 

any person, shall make or cause to be made 
any false representation concerning the re¬ 
quirements of * • • the Federal In¬ 
surance Contributions Act, • • • or of 

any rules or regulations issued thereunder, 
knowing such representations to be false, 
shall be deemed guilty of a misdemeanor, 
and. upon conviction thereof, shall be pun¬ 
ished by a fine not exceeding $1,000, or by 
imprisonment not exceeding one year, or 
both. 

(b) Whoever, with the intent to elicit in¬ 

formation as to the date of birth, employ¬ 
ment. wages, or benefits of any Individual 
• • • falsely represents to any person 

that he is an employee or agent of the 
United States, shall be deemed guilty of a 
misdemeanor, and. upon conviction thereof, 
shall be punished by a fine not exceeding 
$1,000, or by imprisonment not exceeding 
one year, or both. (Sec. 1107, Social Se¬ 
curity Act. as added by sec. 802. Social Se¬ 
curity Act Amendments of 1939.) 

Section 1430 of the Act 

All provisions of law. including penalties, 
applicable with respect to any tax imposed 
by section 2700 or section 1800, and the 
provisions of section 3661, shall, Insofar as 
applicable and not inconsistent with the 
provisions of this subchapter, be applicable 
with respect to the taxes imposed by this 
subchapter. (Sec. 1430, I. R. C.. as amend¬ 
ed by sec. 903, Social Security Act Amend¬ 
ments of 1939.) 


Section 1429 of the Act 

• • • The Commissioner, with the ap¬ 

proval of the Secretary, shall make and pub¬ 
lish rules and regulations for the enforce¬ 
ment of this subchapter. 

Section 3791 of the Internal Revenue Code 

(a) Authorization.— 

(1) In general. — • • • the Commis¬ 

sioner. with the approval of the Secretary, 
shall prescribe and publish all needful rules 
and regulations for the enforcement of this 
title | Internal Revenue Code |. 

(2) In case of chance in law. —The Com¬ 
missioner may make all such regulations, not 
otherwise provided for, as may have become 
necessary by reason of any alteration of law 
in relation to internal revenue. 

(b) Retroactivity of regulations or rul¬ 
ings. —The Secretary, or the Commissioner 
with the approval of the Secretary, may pre¬ 
scribe the extent, if any. to which any ruling, 
regulation, or Treasury Decision, relating to 
the Internal revenue laws, shall be applied 
without retroactive effect. 

§ 402.805 Promulgation of regula¬ 
tions. In pursuance of section 1429 of 
the Act and other provisions of the in¬ 
ternal revenue laws, the foregoing regu¬ 
lations are hereby prescribed. (See sec¬ 
tions 402.101 and 402.102, relating to the 
scope of these regulations and the ex¬ 
tent to which they supersede prior regu¬ 
lations) * 

[seal] T. Mooney, 

Acting Commissioner of 
Internal Revenue. 

Approved, February 24, 1940. 

John L. Sullivan, 

Acting Secretary of the Treasury. 

(F. R. Doc. 40-813; Filed, February 26, 1940; 

11:24 a. m.j 


TITLE 29—LABOR 

CHAPTER V—WAGE AND HOUR 
DIVISION 

Part 516 —Regulations on Records To 
Be Kept by Employers Pursuant to 
Section 11 (c) of the Fair Labor 
Standards Act 

The following amendment to Regula¬ 
tions, Part 516 (Regulations on Records 
to be Kept by Employers Pursuant to 
Section 11 (c) of the Fair Labor Stand¬ 
ards Act of 1938) is hereby issued. This 
amendment amends § 516.3 1 2 of said 
regulations, place and period for keeping 
records, and shall become effective upon 
my signing the original and publication 
thereof in the Federal Register and 
shall be in force and effect until repealed 
or modified by regulations thereafter 
made and published. 

Signed at Washington. D. C., this 20th 
day of February 1940. 

Harold D. Jacobs, 

Administrator. 

§ 516.3 Place and period for keeping 
records, (a) Each employer shall keep 
the records required by Section 516.1 at 
the place or places of employment, or at 
one or more established central record 


* 3 FR. 2533. 
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keeping offices where such records are 
customarily maintained. Where such 
records are maintained at a central rec¬ 
ord keeping office, other than at the place 
or places of employment, the employer, 
in addition to the records required by 
Section 516.1, shall maintain a record for 
each employee of the total wages paid 
and total hours worked each workweek 
at the place or places of employment. 

(b) All records required by Section 
516.1 shall be kept safe and readily ac¬ 
cessible for a period of at least four years 
after the entry of the record, and such 
additional records as are required by sub¬ 
section (a) hereof shall be kept safe and 
readily accessible for a period of at least 
two years after the entry of the record. 
All such records shall be open to inspec¬ 
tion and transcription by the Adminis¬ 
trator or his duly authorized and desig¬ 
nated representative at any time. Where 
the records required by Section 516.1 are 
maintained at a central record keeping 
office, other than at the place or places 
of employment, such records shall be 
made available at the place or places of 
employment without delay upon reason¬ 
able advance notice from the Adminis¬ 
trator or his duly authorized and desig¬ 
nated representative.* 

[P. R. Doc. 40-798; Piled. February 23, 1940; 

2:14 p. m.J 


TITLE 43—PUBLIC LANDS: INTERIOR 

CHAPTER II—BUREAU OF 
RECLAMATION 

First Form Reclamation Withdrawal, 
Willow Creek Reservoir Site, Lyman 
Project, Wyoming 

Correction 

The land description in F.R. Doc. 
40-312 (filed, January 19, 1940, at 9:34 
a. m.), appearing on page 241 of the issue 
for Saturday, January 20, 1940, is hereby 
corrected by the insertion of a comma so 
that the sixth line reads “Sec. 22, EV 2 , 
SEy 4 NW , / 4 and E&SWft;”. 


Notices 


DEPARTMENT OF LABOR. 

Wage and Hour Division. 

Notice of Review of Determination 
Denying Certain Applications for 
Partial Exemption of the Quarrying 
of Dimension Stone From Surface 
or Open Cuts, as a Seasonal Indus¬ 
try 

Whereas, applications having been 
made by the Hall Grindstone Company 
and sundry other parties under Section 
7 (b) (3) of the Fair Labor Standards 
Act of 1938, and Regulations, Part 526, 
as amended by the Administrator there¬ 


• TliIs § 516.3 as amended, issued under the 
authority contained In Section 11 (c), 62 
Stat. 1060. 


under, for partial exemption of the 
quarrying of dimension stone from sur¬ 
face or open cuts from the maximum 
hours provisions of Section 7 (a) of said 
Act pursuant to Section 7 (b) (3) ap¬ 
plicable to industries found by the Ad¬ 
ministrator to be of a seasonal nature; 
and 

Whereas, a public hearing on said ap¬ 
plications was held before Harold Stein, 
the representative of the Administrator, 
duly authorized to take testimony, hear 
argument and determine whether or not 
the quarrying of dimension stone from 
surface or open cuts or any subdivision 
thereof is an industry of a seasonal na¬ 
ture within the meaning of Section 7 
(b) (3) of the Fair Labor Standards Act 
of 1938, and Part 526 of Regulations 
issued thereunder, and 

Whereas, following such hearing, the 
said Harold Stein duly made his find¬ 
ings of fact and determined as follows: 

“1. The excavating, hauling, and mill¬ 
ing of grit grindstones from surface or 
open cuts in the Southern Ohio field, if 
considered as a single industry or 
branch of an industry, does not cease 
operation during the year, and, there¬ 
fore, is not an industry of a seasonal 
nature within the meaning of Section 7 
(b) (3) of the Act and Part 526 of 
Regulations issued thereunder, and 

“2. The excavating, or the excavating 
and hauling of grit grindstones from 
surface or open cuts in the southern 
Ohio field takes place during a period 
too long in relation to the period of 
exemption afforded by Section 7 (b) (3) 
of the Fair Labor Standards Act, to 
justify a finding that such operations, 
even if they constitute an industry or 
branch thereof, are of a seasonal na¬ 
ture, and, therefore, do not constitute 
an industry of a seasonal nature within 
the meaning of Section 7 (b) (3) of the 
Act and Part 526 of the Regulations 
issued thereunder, and 

“3. The quarrying and milling of slate 
in the Vermont-New York zone is ad¬ 
mittedly not of a seasonal nature within 
the meaning of Regulations, Part 526, 
and 

“4. The record is inconclusive on the 
existence or extent of any other branches, 
whether of a seasonal nature or not, of 
the dimension stone industry for which 
applications were filed. 

“The applications of the Hall Grind¬ 
stone Company and the Vermont-New 
York Slate Industry are denied. 

“All other applications from employers 
in the dimension stone industry are 
denied without prejudice”; and 

Whereas, said Findings and Determi¬ 
nation were duly filed with the Adminis¬ 
trator on January 17, 1940, and are now 
on file in Room 5144, Department of 
Labor Building, Washington, D. C., and 
available for examination by all inter¬ 
ested parties; and 

Whereas, on January 23, 1940, the Ad¬ 
ministrator caused to be published in the 
Federal Register (5 FR 264) a notice 


which stated that, pursuant to the pro¬ 
visions of § 526.7 of the aforesaid Regu¬ 
lations, any person aggrieved by the said 
determination might, within fifteen days 
after January 23, 1940, file a petition 
with the Administrator requesting that 
he review the action of the said repre¬ 
sentative upon the record of hearing be¬ 
fore the said representative; and 

Whereas, a petition for review, a copy 
of which is on file in Room 5144, Depart¬ 
ment of Labor Building, Washington, 
D. C., and there available for examina¬ 
tion by all interested parties, has been 
duly filed by the Hall Grindstone Com¬ 
pany. 

Now, therefore, the petition for review 
is hereby granted and notice is hereby 
given that the Administrator, for the 
purpose of reviewing the aforementioned 
Findings and Determination, and to make 
a final determination of the questions set 
forth in the second paragraph of this 
notice, will receive briefs from interested 
parties either in support of or in opposi¬ 
tion to the aforementioned Findings and 
Determination, provided that briefs are 
filed with the Administrator, Wage and 
Hour Division, prior to the close of busi¬ 
ness March 19, 1940. All briefs should 
be filed in triplicate and will be available 
for inspection by interested parties in 
Room 5144. U. S. Department of Labor 
Building, Washington, D. C. 

Signed at Washington, D. C., this 23rd 
day of February 1940. 

Harold D. Jacobs. 

Administrator. 

[P. R. Doc. 40-799; Filed. February 23. 1940; 

2:14 p. m.| 


Notice of Issuance of a Special Certifi¬ 
cate for the Employment of Learners 
in the Apparel Industry 

Notice is hereby given that Special 
Certificates for the employment of learn¬ 
ers in the Apparel Industry at hourly 
wages lower than the minimum wage ap¬ 
plicable under Section 6 of the Fair Labor 
Standards Act of 1938 are issued to the 
employers listed below effective February 
27.1940, until June 25.1940, unless other¬ 
wise indicated, subject to the following 
terms and limited to the number of 
learners indicated opposite the employ¬ 
er's name: 

occupations, wage rates, and conditions 

The employment of learners in the 
Apparel Industry under these Certificates 
is limited to the following occupations, 
learning periods, and minimum wage 
rates: 

(1) A learner is a person who has had 
less than eight weeks' experience in the 
past three years upon a stitching opera¬ 
tion in the Apparel Industry. 

(2) The employment of learners un¬ 
der these Certificates is limited to the 
operation of stitching machines and for 
eight (8) weeks for any one learner. 
During this period, learners shall be 
paid at least 22 ! /2? per hour. If experi- 
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enccd workers are paid on a piece rate 
basis, the same piece rates shall be paid 
to the learners employed on similar work 
and they shall receive earnings on such 
piece rates if in excess of 22 l /zt per hour 
but in no case less than 22*4* per hour. 

.3) These Special Certificates are is¬ 
sued on representations by the employer 
that (a) experienced stitching machine 
operators are not available and <b) that 
he is actually in need of learners at sub¬ 
minimum rates in order to prevent cur¬ 
tailment of opportunities for employ¬ 
ment. 

'4> Under these Special Certificates, 
no learner shall be employed at a sub¬ 
minimum wage until and unless the Cer¬ 
tificate is posted and kept posted in a 
conspicuous place in the plant in which 
learners are employed. 

(5) These Special Certificates are 
issued ex parte under Section 14 of the 
said Act and Section 522.5 (b) of the 
Regulations, Part 522, as amended. For 
fifteen days following the publication of 
this notice, the Administrator will re¬ 
ceive detailed written objections as pro¬ 
vided for in said Section 522.5 (b). Such 
Special Certificates may be canceled as 
of the date of issuance and if so can¬ 
celed, reimbursement of all persons em¬ 
ployed under such Certificate must be 
made in an amount equal to the differ¬ 
ence between the applicable statutory 
minimum wage and any lesser wage paid 
such persons. 

NAME AND ADDRESS OF FIRM AND PRODUCT 

Great Western Garment Company, 
Wichita Falls, Texas (45 learners), over¬ 
alls. work shirts, and pants. 

Warrensburg Shirt Company, War¬ 
rensburg. New York (15 learners), shirts 
and trousers. 

Signed at Washington, D. C., this 26th 
day of February 1940. 

Merle D. Vincent, 
Authorized Representative 
of the Administrator. 

IP. R. Doc. 40-615; Piled. February 26, 1940; 

12:45 p. m.| 


Notice of Issuance of Special Certifi¬ 
cates for the Employment of Learners 
in the Apparel Industry 

Notice is hereby given that Special Cer¬ 
tificates for the employment of learners 
in the Apparel Industry at hourly wages 
lower than the minimum wage applicable 
under Section 6 of the Fair Labor Stand¬ 
ards Act of 1938 are issued ex parte under 
Section 14 of the said Act, Section 522.5 
(d) of Regulations Part 522, as amended, 
to the employers listed below effective 
February 27, 1940, until October 24, 1940, 
subject to the following terms: 

occupations, wage rates, and conditions 

The employment of learners in the 
Apparel Industry under these Certificates 
is limited to the following occupations, 
learning periods, and mimium wage 

rates: 


(1) A learner is a person who has had 
less than eight weeks experience in the 
past three years upon a stitching opera¬ 
tion in the Apparel Industry. 

(2) The employment of learners under 
these Certificates Is limited to the opera¬ 
tion of stitching machines and for eight 
(8) weeks for any one learner. During 
this period, learners shall be paid at 
least 22 per hour. If experienced 
workers are paid on a piece rate basis, 
the same piece rates shall be paid to the 
learners employed on similar work and 
they shall receive earnings on such piece 
rates if in excess of 22V 2 f per hour, but 
in no case less than 22 Vzt per hour. 

(3) These Special Certificates are is¬ 
sued on representations by the em¬ 
ployers that experienced stitching ma¬ 
chine operators are not available. 

(4) Any one of these Special Certif¬ 
icates may be canceled as of the date 
of its issue if found that experienced 
workers were available when the Cer¬ 
tificate was issued and may be canceled 
prospectively or as of the date of viola¬ 
tion if found that any of its terms have 
been violated or that skilled workers 
have become available. 

(5) Under these Special Certificates, 
no learner shall be employed at a sub¬ 
minimum wage until and unless the 
Certificate is posted and kept posted in 
a conspicuous place in the plant in 
which learners are employed. 

NUMBER OF LEARNERS 

Not in excess of 5% of the total 
number of stitching machine operators 
employed in the plant may be employed 
under any of these Certificates, unless 
otherwise indicated hereinbelow opposite 
the employer’s name: 

NAME AND ADDRESS OF FIRM AND PRODUCT 

The Thompson Shirt Company, 
Brownstown, Pennsylvania (5 learners), 
shirts. 

Warrensburg Shirt Company, War¬ 
rensburg. New York, shirts and trousers. 

West Shirt Company Union, Missis¬ 
sippi, shirts. 

Signed at Washington, D. C., this 26th 
day of February 1940. 

Merle D. Vincent, 
Authorized Representative 
of the Administrator. 

|F. R. Doc. 40-816; Filed. February- 26. 1940; 

12:45 p. m.) 


Notice of Issuance of Special Certifi¬ 
cates for the Employment of Learners 
in the Hosiery Industry 

Notice is hereby given that Special Cer¬ 
tificates for the employment of learners 
in the Hosiery Industry at hourly wages 
lower than the minimum wage applicable 
under Section 6 of the Fair Labor Stand¬ 
ards Act of 1938 (Hosiery Wage Order) 
are issued to the employers listed below 
effective February 27, 1940. until Sep¬ 
tember 18. 1940, subject to the following 
terms: 


OCCUPATIONS AND WAGE RATES 

The employment of 1 ear hers in the 
Hosiery Industry under these Certificates 
is limited to the following occupations, 
learning periods, and minimum wage 
rates: 

[Here follows , in the original docu¬ 
ment , a table identical with that appear¬ 
ing on Page 3827 of the “Federal Reg- 
ister n for September 7, 1939.] 

NUMBER OF LEARNERS 

Not in excess of 5% of the total num¬ 
ber of factory workers employed in the 
plant may be employed under any of 
these certificates, unless otherwise indi¬ 
cated hereinbelow. 

These Special Certificates are issued 
ex parte under Section 14 of the said 
Afct, Section 522.5 (b) of Regulations 
Part 522. as amended. For fifteen days 
following the publication of this notice 
the Administrator will receive detailed 
written objections to any of these Spe¬ 
cial Certificates and requests for hear¬ 
ing from interested persons. Upon due 
consideration of such objections as pro¬ 
vided for in said Section 522.5 (b), such 
Special Certificates, or any of them, may 
be canceled as of the date of their issu¬ 
ance and if so canceled, reimbursement 
of all persons employed under such cer¬ 
tificates must be made in any amount 
equal to the difference between the ap¬ 
plicable statutory minimum wage and 
any lesser wage paid such persons. 

name and address of firm 

Bel ding Hosiery Mill, Belding, Michi¬ 
gan (5 learners). 

Signed at Washington. D. C. this 26th 
day of February 1940. 

Merle D. Vincent, 
Authorized Representative 
of the Administrator. 

[F. R. Doc. 40-817; Filed. February 26. 1940; 

12:46 p. m.| 


Notice of Issuance of Special Certifi¬ 
cates for the Employment of Learners 
in THE Textile Industry 

Notice is hereby given that Special Cer¬ 
tificates for the employment of learners 
in the Textile Industry at hourly wages 
lower than the minimum wage applicable 
under Section 6 of the Fair Labor Stand¬ 
ards Act of 1938 are issued ex parte under 
Section 14 of the said Act and Section 
522.5 (d) of Regulations Part 522, as 
amended, to the employers listed below 
effective February 27, 1940, until October 
24, 1940, subject to the following terms: 

OCCUPATIONS, WAGE RATES, AND CONDITIONS 

The employment of learners in the 
Textile Industry under these Certificates 
is limited to the following occupations, 
learning periods, and minimum wage 
rates: 

(1) A learner is a person who has had 
less than six (6) weeks experience in the 
aggregate in any of the learner occupa- 
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tions listed below in any branch of the 
Textile Industry except tufted bedspreads 
and curtains. 

(2) Learners may be employed under 
these Certificates only in the occupations 
of machine operating, tending, fixing, and 
jobs immediately incidental thereto, but 
not in occupations similar to those per¬ 
formed by the following: sweepers, scrub¬ 
bers, yard employees, watchmen, clerical 
workers and supervisors, timekeepers, 
machine cleaners, janitors, truckers, and 
employees engaged in similar work, and 
no learner shall be employed at less than 
the minimum rate for more than six (6) 
weeks. 

(3) No learner may be paid at a rate 
less than 25 cents an hour: Provided , 
however. That if experienced workers are 
paid on a piecework rate, learners shall 
be paid at least the same piecework rate 
and shall receive earnings on such rates 
if in excess of 25 cents per hour but in 
no event less than 25 cents per hour. 

(4) Experienced workers may not be 
employed at less than the minimum rate 
and no learner may be employed at less 
than the minimum rate unless hired 
when experienced workers were not avail¬ 
able. No learner may be employed under 
these Certificates until and unless a copy 
of the certificate is posted and kept post¬ 
ed in a conspicuous place in the plant in 
which learners are to be employed. 

(5) These Certificates expire October 
24, 1940 and are subject to cancelation 
sooner by the Administrator or his au¬ 
thorized representatives for cause. 
These Certificates are issued on repre¬ 
sentations by the employers that ex¬ 
perienced workers are not available and 
may be canceled as of the date of issue 
if it is found that they were issued when 
experienced workers were available and 
may be canceled prospectively or as of 
the date of violation if it is found that 
any of their terms have been violated or 
that experienced workers have become 
available. A copy of the employer's cer¬ 
tificate must be available at all times for 
inspection. Altering or attempting to al¬ 
ter any Certificate will render it invalid. 

NUMBER OF LEARNERS 

Not in excess of three (3) percent of 
the total number of persons in the 
learner occupations herein described em¬ 
ployed in the plant may be employed 
under these Certificates unless otherwise 
indicated hereinbelow opposite the em¬ 
ployer's name. 


FEDERAL COMMUNICATIONS COM¬ 
MISSION. 

(Docket No. 5833) 

In re Application of Grand Rapids 
Broadcasting Corp. (New) 

Dated , October 16. 1939 \ for construc¬ 
tion permit ; class of service, broad¬ 
cast; class of station, broadcast ; loca¬ 
tion, Grand Rapids. Mich., operating 
assignment specified, frequency 1200 
he ., power 250 w. night—250 w. day\ 
hours of operation , unlimited 

(Pile No. B2-P-25821 
NOTICE OF HEARING 

You are hereby notified that the Com¬ 
mission has examined the above-de¬ 
scribed application and has designated 
the matter for hearing for the following 
reasons: 

1. To determine the legal, technical, 
financial, and other qualifications of the 
applicant to construct and operate the 
proposed station; 

2. To determine whether the grant¬ 
ing of the application will tend toward 
a fair, efficient, and equitable distribu¬ 
tion of the radio service; 

3. To determine the nature, extent 
and effect of any interference which 
would result should the proposed station 
operate simultaneously with Stations 
WSAM, WFAM, WJIM, V/MPC, and 
WWAE. 

The application involved herein will 
not be granted by the Commission un¬ 
less the issues listed above are deter¬ 
mined in favor of the applicant on the 
basis of a record duly and properly 
made by means of a formal hearing. 

The applicant is hereby given the op¬ 
portunity to obtain a hearing on such 
issues by filing a written appearance in 
accordance with the provisions of Sec¬ 
tion 1.382 (b) of the Commission’s Rules 
of Practice and Procedure. Persons 
other than the applicant who desire to 
be heard must file a petition to inter¬ 
vene in accordance with the provisions 
of Section 1.102 of the Commission’s 
Rules of Practice and Procedure. 

The applicant’s address is as follows: 

Grand Rapids Broadcasting Corp.. 

% Angus D. Pfaff, 

932 Military Avenue, 

Port Huron, Michigan. 

Dated at Washington, D. C., February 
24. 1940. 

By the Commission. 


NAME AND ADDRESS OF FIRM AND PRODUCT 

Wm. G. Leininger Knitting Co., Den¬ 
ver, Pa. (3 learners), silk and rayon 
thread. 


(P. R. Doc. 40-818; Piled. February 26, 1940; 
12:46 p. m.] 


[seal] T. J. Slowie, 

Secretary . 

(P. R. Doc. 40-812; Piled, February 26. 1940; 
11:12 a. m.J 


At a regular session of the Federal 
Trade Commission, held at its office in 


the City of Washington. D. C., on the 
21st day of February, A. D. 1940. 

Commissioners: Ewin L. Davis, Chair¬ 
man: Garland S. Ferguson, Charles H 
March, William A. Ayres, Robert E 
Freer. 

[Docket No. 3911] 

In the Matter of Retail Coal Mer¬ 
chants Association, a Corporation, d. 
Walton Mallory, Individually and 
as President of Retail Coal Mer¬ 
chants Association, Edwin D. New- 
mann, Individually and as Vice Presi¬ 
dent of Retail Coal Merchants As¬ 
sociation, A. Holland White. Individ¬ 
ually and as Treasurer of Retail 
Coal Merchants Association, Charles 
H. Hall, Jr., Individually, and as Sec¬ 
retary of Retail Coal Merchants 
Association: L. D. Wingfield and 
James L. Hatcher, as Co-owners of 
Wingfield-Hatcher Coal Company; 
A. M. Hunger ford, Doing Business as 
Hungerford Coal Company; Massey- 
Wood & West, a Corporation; Syd- 
nor-Howey k Company, Inc., a Cor¬ 
poration; D. W. Mallory k Company, 
Inc., a Corporation; Ellison k Hawes! 
Inc., a Corporation; W. E. Seaton & 
Sons, Inc., a Corporation, and Gill 
Fuel Company, Inc., a Corporation, 
Members of Retail Coal Merchants 
Association; Bluefield Coal and 
Coke Company, a Corporation; Cabell 
Coal Company, Inc., a Corporation; 
Cabin Creek Consolidated Sales Com¬ 
pany. a Corporation; A. T. Massey 
Coal Company, a Corporation; Red 
Jacket Coal Sales Company, a Cor¬ 
poration; George W. St. Clair, 
Robert Henry Moore. Mrs. Rodert 
Henry Moore, Katherine St. Clair 
Santori, and Houston St. Clair. Part¬ 
ners Doing Business Under the Part¬ 
nership Name of Virginia Smokeless 
Coal Company; White Oak Coal 
Company, a Corporation; and Wyatt 
Coal Sales Company, a Corporation 

ORDER APPOINTING EXAMINER AND FIXTNG 
TIME AND PLACE FOR TAKING TESTIMONY 

This matter being at issue and ready 
for the taking of testimony, and pursu¬ 
ant to authority vested in the Federal 
Trade Commission, under an Act of 
Congress (38 Stat. 717; 15 U.S.C.A.. 
Section 41), 

It is ordered. That John W. Addison, 
an examiner of this Commission, be and 
he hereby is designated and appointed 
to take testimony and receive evidence 
in this proceeding and to perform all 
other duties authorized by law; 

It is further ordered. That the taking 
of testimony in this proceeding begin 
on Monday, March 4, 1940, at ten o’clock 
in the forenoon of that day (eastern 
standard time) in Room 357, Federal 
Building, Richmond, Virginia. 

Upon completion of testimony for the 
Federal Trade Commission, the exami¬ 
ner is directed to proceed immediately 
to take testimony and evidence on behalf 
of the respondent. The examiner will 


Signed at Washington, D. C., this 26th 
day of February 1940. 

Merle D. Vincent, 
Authorized Representative 
of the Administrator. 


FEDERAL TRADE COMMISSION. 

United States of America—Before 
Federal Trade Commission 










FEDERAL REGISTER, Tuesday , February 27, 1940 


803 


then close the case and make his report 
upon the evidence. 

By the Commission. 

I seal] Otis B. Johnson, 

Secretary. 

[F R. Doc. 40-803; Filed, February 24. 1940; 
9:36 a. m.J 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

United States of America — Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C., 
on the 21st day of February 1940. 

(File Nos. 7—443 — 7—445 1 

In the Matter op Applications by the 
New Yorx Curb Exchange for Unlisted 
Trading Privileges in Gatineau Power 
Company (First Mortgage Bonds, 
3%%, Series A, Due April 1, 1969); 
Green Mountain Power Corporation 
(First and Refunding Mortgage Bonds, 
3y 4 % Series, Due December 1, 1963); 
Pacific Lighting Corporation ($5 
Cumulative Dividend Preferred Stock, 
Without Par Value) 

ORDER DISPOSING OF APPLICATIONS FOR PER¬ 
MISSION TO EXTEND UNLISTED TRADING 
PRIVILEGES 

The New York Curb Exchange having 
made application to the Commission, 
pursuant to Section 12 (f) of the Securi¬ 
ties Exchange Act of 1934, as amended, 
and Rule X-12F-1, to extend unlisted 
trading privileges to the above-mentioned 
securities; and 

After appropriate notice a hearing 
having been held in this matter in Wash¬ 
ington, D. C.; and 

The Commission having this day 
made and filed its findings and opinion 

herein: 

It is ordered , Pursuant to Section 12 
(f) of the Securities Exchange Act of 
1934, as amended, that the instant ap¬ 
plications of such exchange be and the 
same are hereby granted by the Com¬ 
mission to extend unlisted trading privi¬ 
leges to the Gatineau Power Company 
First Mortgage Bonds, 3%% Series A, 
due April 1, 1969; Green Mountain 
Power Corporation First and Refunding 
Mortgage Bonds, 3%% Series, due De¬ 
cember 1, 1963; and Pacific Lighting 
Corporation $5 Cumulative Dividend 
Preferred Stock, Without Par Value. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

|F. R. Doc. 40-805; Filed, February 24. 1940; 
11:25 a. m.J 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 23rd day of February, A. D. 1940. 


(File No. 32-1971. 

In the Matter of Michigan Consoli¬ 
dated Gas Company 

notice of and order for hearing 

An application pursuant to the Public 
Utility Holding Company Act of 1935. 
having been duly filed with this Com¬ 
mission by the above-named party; 

It is ordered, That a hearing on such 
matter under the applicable provisions of 
said Act and the rules of the Commission 
thereunder be held on March 11, 1940. 
at 10:00 o'clock in the forenoon of that 
day, at the Securities and Exchange 
Building, 1778 Pennsylvania Avenue, NW., 
Washington, D. C. On such day the 
hearing-room clerk in room 1102 will ad¬ 
vise as to the room where such hearing 
will be held. At such hearing, if in re¬ 
spect of any declaration, cause shall be 
shown why such declaration shall become 
effective. 

It is further ordered. That Willis E. 
Monty or any other officer or officers of 
the Commission designated by it for that 
purpose shall preside at the hearings in 
such matter. The officer so designated 
to preside at any such hearing is hereby 
authorized to exercise all powers granted 
to the Commission under section 18 (c) of 
said Act and to a trial examiner under 
the Commission's Rules of Practice. 

Notice of such hearing is hereby given 
to such declarant or applicant and to 
any other person whose participation in 
such proceeding may be in the public 
interest or for the protection of inves¬ 
tors or consumers. It is requested that 
any person desiring to be heard or to be 
admitted as a party to such proceeding 
shall file a notice to that effect with the 
Commission on or before March 8. 1940. 

The matter concerned herewith is in 
regard to a proposed issue and sale of 
$2,000,000 of First Mortgage Bonds, 4% 
Series due 1963, to be sold for cash at 
private sale directly to Travelers Insur¬ 
ance Company and Prudential Insur¬ 
ance Company of America in equal 
amounts of $1,000,000 each, at 101 l / 2 % 
of the principal amount, plus accrued 
interest to date of delivery. 

The application states that the net 
proceeds to be received by the company 
from the sale of the bonds will be used 
for the purpose of reimbursing its 
treasury for expenditures made subse¬ 
quent to September 30, 1938, and to be 
made during the year 1940 for capital 
additions to its utility plant. 

By the Commission. 

(seal! • Francis P. Brassor, 

Secretary. 

| F. R. Doc. 40-807; Filed. February 24. 1940; 

11:26 a. m.] 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington. D. C., 
on the 23rd day of February, A. D. 1940. 


(File No. 60-12] 

In the Matter of Stone & Webster 
Service Corporation 

NOTICE OF AND ORDER FOR HEARING TO DE¬ 
TERMINE WHETHER SAID COMPANY SHOULD 

BE DECLARED TO BE A HOLDING COMPANY 

The Commission having reasonable 
cause to believe that Stone & Webster 
Service Corporation directly or indirectly 
exercises (either alone or pursuant to an 
arrangement or understanding with one 
or more other persons) such a controlling 
influence over the management or pol¬ 
icies of Oklahoma Natural Gas Company, 
a gas utility company operating in Okla¬ 
homa and Kansas, as to make it neces¬ 
sary or appropriate in the public interest 
or for the protection of investors or con¬ 
sumers that Stone & Webster Service 
Corporation be subject to the obligations, 
duties, and liabilities imposed upon hold¬ 
ing companies by the Public Utility Hold¬ 
ing Company Act of 1935: 

It is ordered. Pursuant to Section 2 
(a) (7) (B) of said Act that a hearing 
be held to determine whether such con¬ 
trolling influence exists and if such con¬ 
trolling influence is found to exist to de¬ 
clare Stone & Webster Service Corpora¬ 
tion to be a holding company with respect 
to Oklahoma Natural Gas Company; 

It is further ordered , That such hear¬ 
ing commence on the 14th day of 
March, 1940 at 10:00 o’clock in the fore¬ 
noon of that day in the United States 
Post Office Building in Tulsa, Oklahoma 
and be continued at such times and 
places as the officer assigned to preside 
at such hearing shall designate upon 
appropriate notice being given to Stone 
& Webster Service Corporation; 

It is further ordered, That James G. 
Ewell or any other officer or officers of 
the Commission designated by it for 
that purpose shall preside at the hear¬ 
ings in such matter and the officer so 
designated to preside at any such hear¬ 
ing is hereby authorized to exercise all 
the powers granted to the Commission 
under Section 18 (c) of said Act and 
to a trial examiner under the Commis¬ 
sion’s Rules of Practice; 

Notice of such hearing is hereby given 
to Stone k Webster Service Corporation 
and to any other person whose partici¬ 
pation in such proceeding may be in the 
public interest or for the protection of 
investors or consumers. It is requested 
that any person desiring to be heard or 
to be admitted as a party to such pro¬ 
ceedings shall file a notice to that effect 
with the Commission on or before the 
9th day of March. 1940. 

By the Commission. 

I seal 1 Francis P. Brassor. 

Secretary. 

(F. R. Doc. 40-806; Filed. February 24, 1940; 

11:25 a. m.| 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
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office in the City of Washington, D. C., 
on the 23rd day of February, A. D. 1940. 

(File No. 65-5J 

In the Matter of Michigan Consolidated 

Gas Company and Dillon, Read & Co. 

ORDER TO SHOW CAUSE 

Michigan Consolidated Gas Company, 
a subsidiary of American Light & Trac¬ 
tion Company, The United Light and 
Railways Company and The United 
Light and Power Company, registered 
holding companies, having filed an appli¬ 
cation pursuant to Section 6 (b) of the 
Public Utility Holding Company Act of 
1935 for exemption of the issue and sale 
of $2,000,000 of First Mortgage Bonds. 
4% Series, due 1963; it being stated in the 
application that said bonds are to be sold 
privately and not to be resold and that 
Dillon, Read & Co., a joint stock associa¬ 
tion engaged in the investment banking 
and securities underwriting business, is 
to receive from the applicant a fee in 
connection with the negotiation or con¬ 
summation of the sale of said bonds or 
for services in securing purchasers 
amounting to a sum which has not yet 
been determined; a hearing pursuant to 
such application having been set by the 
Commission for March 11,1940; and 

It appearing to the Commission that 
Dillon, Read & Co. may stand in such 
relation to Michigan Consolidated Gas 
Company that there is liable to be or to 
have been an absence of arm’s-length 
bargaining with respect to the transac¬ 
tion whereby Dillon, Read & Co. nego¬ 
tiated or consummated the sale of said 
bonds or rendered services in securing 
purchasers; and 

It further appearing to the Commis¬ 
sion that it is necessary to determine 
whether the fee to be paid to Dillon, 
Read & Co. in connection with such serv¬ 
ices is or is not reasonable, and whether 
such fee should or should not be paid; 


It is ordered , Pursuant to Rule U-12F-2 
of the General Rules and Regulations 
promulgated under the Public Utility 
Holding Company Act of 1935 that Mich¬ 
igan Consolidated Gas Company and Dil¬ 
lon, Read & Co., and each of them show 
cause on the 11th day of March, 1940, at 
ten o’clock in the forenoon of that day 
in Room 1103 of the Securities and Ex¬ 
change Building, 1778 Pennsylvania Ave¬ 
nue, N.W., Washington, D. C.. why the 
Commission should not find that Dillon, 
Read & Co. stands or stood in such rela¬ 
tion to Michigan Consolidated Gas Com¬ 
pany that there is liable to be or to have 
been an absence of arm’s-length bar¬ 
gaining with respect to the transaction 
whereby Dillon, Read & Co. negotiated or 
consummated the sale of said bonds, or 
rendered services in securing purchasers; 
and 

It is ordered , That Willis E. Monty be 
and he hereby is designated to preside 
at the hearing ordered herein. The of¬ 
ficer so designated to preside at such 
hearing is hereby authorized to. exercise 
all powers granted to the Commission 
under Section 18 <c) of said Act and to 
a trial examiner under the Commission’s 
Rules of Practice; and 
It is further ordered , That the proceed¬ 
ings of the Order to Show Cause pro¬ 
vided for herein be consolidated with 
the hearings on the application of Mich¬ 
igan Consolidated Gas Company filed 
with this Commission pursuant to Section 
6 (b) of said Act. 

By the Commission. 

(seal! Francis P. Brassor. 

Secretary. 

[F. R. Doc. 40-808; Filed, February 24. 1940; 

11:26 a. m. ] 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 


office in the City of Washington, D. c. 
on the 24th day of February, A. D. 1940 . 

[File No. 2—4012] 

In the Matter of Winnebago Distilling 
Company 

stop order 

This matter coming on to be heard 
before the Commission on the registra¬ 
tion statement (File No. 2-4012) of Win¬ 
nebago Distilling Company, a Delaware 
corporation, after confirmed telegraphic 
notice to said registrant and after per¬ 
sonal service upon it of an amended 
statement of matters to be considered, 
that it appears that said registration 
statement includes untrue statements of 
material facts and omits to state mate¬ 
rial facts required to be stated therein 
and omits to state material facts neces¬ 
sary to make the statements therein not 
misleading, and upon evidence received 
under the allegations made in the notice 
of hearing duly served by the Commis¬ 
sion upon said registrant; and 

The Commission having duly consid¬ 
ered the matter and finding that said 
registration statement includes untrue 
statements of material facts and omits 
to state material facts required to be 
stated therein and omits to state ma¬ 
terial facts necessary to make the state¬ 
ments therein not misleading, as more 
fully set forth in Findings and Opinion 
of the Commission this day issued; and 
The Commission now being fully ad¬ 
vised in the premises; 

It is ordered , Pursuant to Section 8 
(d) of the Securities Act of 1933, that 
the effectiveness of the registration state¬ 
ment filed by Winnebago Distilling Com¬ 
pany, a Delaware corporation, be and 
the same hereby is suspended. 

By the Commission. 

[seal! Francis P. Brassor. 

Secretary. 

[F. R. Doc. 40-814; Filed, February 26. 1940; 

11:27 a. m.] 










